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 Executive summary 

1. Fiordland Lobster Company Limited (FLC) has applied for consent to hold rock lobster 

quota in excess of aggregation limits in the CRA 4 (Wellington/Hawkes Bay), CRA 7 

(Otago), and CRA 8 (Southern) rock lobster fisheries. The quota aggregation limit for 

spiny rock lobster is 10% of the Total Allowable Commercial Catch (TACC) for each 

stock. 

 

2. FLC’s application does not relate to specific proposed purchases of quota shares. Rather, 

FLC seeks generic consent to hold up to 15% of the quota shares in three fisheries to 

enable the company to develop its business and continue to be a competitive participant in 

the quota market (headroom application). 

 

3. The Ministry for Primary Industries (MPI) received 46 submissions on FLC’s aggregation 

proposal namely from rock lobster quota owners and ACE fishers. Of these submissions, 

30 submitters opposed the proposal mainly because of concerns with negative impacts of 

competition for rock lobster quota and Annual Catch Entitlement (ACE) that they 

considered would result from granting consent. MPI notes that the NZ Rock Lobster 

Industry Council did not submit given the contentious nature of the proposal and the 

CRA 8 Management Committee was unable to formulate a position due to the high level of 

conflicts of interest. 

 

4. Following consultation, MPI provided FLC with an opportunity to consider submitter 

concerns and amend their application accordingly. FLC initially applied for consent to hold 

up to 20% of quota in CRA 4, 7 and 8, but after consideration of submitter concerns they 

have amended their application for consent to hold up to 15% in the three fisheries subject 

to certain conditions that are supported by statutory declarations (Appendix 2). 

 

5. FLC recognise the importance of supporting new and experienced fishers into the rock 

lobster industry and, have, therefore, developed conditions as part of the application that 

demonstrate their on-selling practices. These conditions specify that FLC will offer quota 

to fishers and will also provide fishers with ACE support for each stock to a specified level 

on an annual basis. If consent is granted, FLC will provide MPI with an annual report for 

the next four April fishing years to provide evidence that each condition has been satisfied. 

The report will include statutory declarations for quota offers and ACE support that have 

been completed in accordance with the terms of the conditions. 

 

6. When assessing applications for consent to exceed an aggregation limit, you are required to 

consider a range of matters listed in section 60 of the Fisheries Act 1996 (the Act): 

 Willingness and ability of other members in the industry to acquire quota - 60(3)(a) 

 Likely effect of granting or withholding of the consent on: 

o the development of any new or existing stock or species - 60(3)(b)(i); 

o other quota owners or commercial fishers - 60(3)(b)(ii); 

o the processing and marketing of the stock or species - 60(3)(b)(iii); 

o the ability of the applicant to take other stocks or species - 60(3)(b)(iv); 

o the efficiency of the New Zealand industry and its participants - 60(3)(b)(v); 

 Such other matters as you consider relevant - 60(3)(c) (refer to Appendix 4).  
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7. MPI considers that the effect of the exemption would be positive to FLC because it will 

enable them to grow their business and maintain their competitive position within the rock 

lobster industry. The proposed headroom application may be at best neutral to the fishing 

industry generally with respect to the majority of your section 60 considerations, but there 

are risks that negative effects may emerge in quota and Annual Catch Entitlement (ACE) 

markets. There is a risk that consent may reduce the amount of quota and ACE available to 

other participants and subsequently drive up the demand for quota and ACE in the future 

and hence increase prices paid. The extent of any increase is uncertain, which is further 

exacerbated by the lack of certainty around when quota would be purchased. 

 

8. Each application must be assessed on its own merit. Nonetheless, decisions made on 

previous applications can provide guidance to support the assessment of this application. 

MPI (previously the Ministry of Fisheries) has previously recommended that consent 

without a pending acquisition of quota be withheld (or declined). This position is based on 

the difficulties associated with assessing the impact of such requests with regard to the 

statutory criteria in section 60(3) of the Act. The uncertainty is created by the inability to 

forecast with any certainty likely market conditions and therefore impacts on industry at 

the time of actual purchase of the quota. 

 

9. This uncertainty in the assessment of future impacts undermines the general policy intent 

of the aggregation limit provisions to avoid unacceptable effects that could emerge (i.e. 

anti-competitive behaviour). However, MPI notes there is uncertainty in the assessment of 

impacts of aggregation limit exemptions regardless of whether an applicant has a pending 

purchase. This is reflected in the fact that no applications have been declined. 

 

10. As Minister, you are entitled to have a preference of looking more favourably at 

applications that are based on pending acquisitions when considering an exemption 

However, there is no legal requirement to have a pending quota purchase agreement in 

place before seeking an exemption from the aggregation limit, nor consequently for you to 

automatically decline such an application. 

 

11. Additionally, approving this application without a confirmed purchase may also provide 

FLC with a competitive advantage over anyone else who has to go through the approval 

process (e.g. FLC could offer a “buy now” quota price below that of anyone close to the 

limit who has to go through the current application process). There is a risk that approval 

of this application could also give rise to similar applications from other companies or 

fishers which could be difficult for you to decline on their merits. Such exemptions would 

further weaken the intent of the aggregation provisions as set out by the Select Committee. 

 

12. With respect to this application, MPI note that: 

a) Three prospective exemptions have already been approved to facilitate Maori into the 

business of fishing (which reflected the Select Committee considerations). These 

exemptions were for rock lobster and paua in the 1990s; 

b) The rock lobster quota market has had a low level of trading over the last 5 years 

(quota is tightly held and sold in small lots), which may be a fishery specific factor that 

could act to limit the extent of precedent; 

c) The precedent effect of any approval may be limited by the small size of the exemption 

applied for by FLC (5% above existing limits) and any requirement for conditions 

relating to the on sale of quota and/or ACE. However, the size of the current 
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application will not prevent other participants from applying for non-pending 

applications. 

 

13. You have three decision options relating to FLC’s application. You can, approve consent 

for FLC to exceed the aggregation limit unconditionally, approve consent with conditions, 

or decline consent. 

 

14. You could chose to decline FLC’s application if you consider that risks of granting consent 

on the quota and ACE markets are material and you are concerned about the level of 

uncertainty associated with the analysis given the prospective nature of the application. 

Declining the application would be consistent with past decisions relating to prospective 

applications. 

 

15. Alternatively, you could choose to exercise your section 60 discretion and approve the 

application if you consider the benefits of granting FLC consent outweigh any negative 

precedent effects on quota and ACE markets now and in the future. 

 

16. Regardless of your decision on this application, MPI notes that it is not clear that 

aggregation limits are a useful tool in terms of getting best value from the use of our 

fisheries resources. The aggregation limits effectively prevent transfer of quota to those 

who value it the most and who are, therefore, most likely to derive greatest value from its 

use. This suggests a review of the aggregation provisions in the Act is warranted. MPI 

intends to undertake a review of aggregation limits more generally as part of the Future of 

our Fisheries work programme that is currently being progressed. 

 FLC’s application 

17. FLC is one of New Zealand’s largest exporters of live rock lobsters and have made 

considerable investments in technology, branding and marketing for live lobster exports. 

 

18. FLC has applied to hold spiny rock lobster quota in excess of the quota aggregation limits. 

FLC initially applied for consent to hold up to 20,000,000 quota shares (20%), in 

perpetuity and without condition, in CRA 4, 7 and 8 (Appendix 1). Following stakeholder 

consultation, MPI met with representatives of FLC to discuss key points raised in 

submissions and provide an opportunity for FLC to address some of the concerns. 

 

19. FLC has reflected on submitter concerns, namely the importance of supporting new and 

experienced fishers into the rock lobster industry, and has submitted an amended 

application (Appendix 2). FLC now request consent to hold up to 15,000,000 quota shares 

(15%), in perpetuity, but subject to conditions, in CRA 4, 7 and 8. The conditions specify 

that FLC will offer quota to fishers and will also provide fishers with ACE support for each 

stock where the proposed exemption will be held (Appendix 2, Schedule 1). The 

conditions are designed to demonstrate formally what FLC have done to date operationally 

(namely “that as we grow as a company we also assist our fishers to grow”), and that 

granting them consent will not be impairing fishers’ ability to access quota or ACE. An 

annual report will be provided to MPI for the next four April fishing years to provide 

evidence that each condition has been satisfied. 
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20. FLC’s application does not relate to a specific pending purchase of quota shares. Rather, 

FLC seek generic consent to hold up to 15% of the quota shares in each of CRA 4, 7 and 8 
to: 

a) Enable the company to continue to develop and add value throughout its operations 

through greater economies of scale; 

b) Allow FLC to continue its successful strategy of on-selling quota packages to fishers; 

c) Give effect to FLC’s position as the “preferred purchaser” for many vendors; 

d) Maintain its competitive position within the rock lobster industry. 

 

21. FLC consider that the evaluation of a non-pending purchase application should be no 

different to that of an application for a pending purchase of quota. For both types of 

application (generic and pending purchase) the maximum limit on quota share ownership is 

known (i.e. 15%, as specified in the amended application) and the impact of an entity 

owning the specified amount of quota is, therefore, able to be evaluated. 

 

22. FLC also consider that there are special circumstances that warrant the granting of their 

consent. This relates to the high value of rock lobster quota, the requirement for rapid 

transactions of small quota parcels and business considerations such as certainty, 

regulatory efficiency and reduced business compliance costs. 

 FLC’s current quota ownership 

23. FLC, through Deltop Holdings Limited1, currently hold close to 10% of the quota in 

CRA 4, 7, and 8. They also own smaller amounts of quota in CRA 3 (0.2%), CRA 5 

(5.2%) and CRA 6 (0.07%). 

 

24. Table 1 sets out Deltop’s current quota holdings and maximum potential holdings if the 

consent is granted (expressed in the proportion of the TACC and in tonnes). If FLC is 

granted consent this could raise their potential quota holdings from 28 to 43 tonnes in 

CRA 4, 11 to 17 tonnes in CRA 7, and 96 to 144 tonnes in CRA 8. 

 
Table 1: Deltop Holdings current quota holding and maximum potential quota holdings in CRA 4, 7 
and 8 if consent is granted for 15% (as at 26 July 2017). 

  
Current holdings 

Maximum that could be held if 
consent approved for 15% 

Stock 
2017/18 
TACC (t) 

Proportion of 
TACC 

Quota weight equivalent (t) Quota weight equivalent (t) 

CRA 4 289 9.85 % 28.48 43.35 

CRA 7 112.52 9.52 % 10.71 16.88 

CRA 8 962 10.0 % 96.20 144.30 

 

  

                                                
1 FLC holds 100% of the company shares in Deltop Holdings Limited. 
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25. Aggregation limits and consents to exceed aggregation limits apply to a person. Section 

59(10) of the Act defines person in several ways2. Under this section of the Act, Deltop 

Holdings is not considered to be associated or included with any other persons. Deltop 

Holdings and FLC have sale and purchase agreements for quota with certain persons. 

However, based on information provided by FLC and through submissions, MPI does not 

consider that there is a relationship between Deltop or FLC and certain quota owners that 

would be sufficient to amount to Deltop or FLC being an “associated person” under section 

59(10)(d) of the Act. 

 Legislation relating to aggregation limits 

26. Section 59(1) of the Act specifies the maximum amount of quota shares that may be owned 

by any one person for a particular stock or species. The quota aggregation limits specified 

are: 

 spiny rock lobster, no more than 10,000,0003 quota shares (10% of the TACC) in any 
one Quota Management Area (QMA); 

 paua, no more than 20,000,000 quota shares (20% of the TACC) in any one QMA; 

 bluenose, no more than 20% of the combined TACC for every stock of that species; 

 45 species named on Schedule 5 of the Act (such as hoki, scampi and southern blue 
whiting), no more than 45% of the combined TACC for every stock of that species; 

 any other species, no more than 35% of the combined TACC for every stock of that 

species. 

 

27. Under section 60(1) of the Act you may consent to any named person holding up to a 

specified number of quota shares exceeding 10,000,000 for rock lobster in any one QMA. 

This is after consultation with such persons or organisations you consider are 

representative of those classes or persons having an interest in the application. 

 

28. Section 60(2) allows you to place certain conditions on any approval for an exemption to 

the aggregation limits, including any limit on the number of quota shares for any particular 

stock, and may be given for any specified year or years or generally. 

 

29. Under section 60(3) of the Act, when considering whether to grant any consent for persons 
to hold quota in excess of aggregation limits, you shall consider— 

a) the willingness and ability of other members of the New Zealand fishing industry to 

acquire quota of the relevant species: 

  

                                                
2 Section 59(10) of the Act defines ‘person’ to include: 
(a) any person who is in partnership with the person: 
(b) any person who is a director or employee of any company of which the person is a director or employee: 
(c) any person who is a relative of the person as defined in paragraph (c) of the definition of that term, as it was before the 

enactment of the Taxation (International Taxation, Life Insurance, and Remedial Matters) Act 2009 in section YA 1 of the 
Income Tax Act 2007: 

(d) any person who would be an associated person under subpart YB of the Income Tax Act 2007 as it was before the 
enactment of the Taxation (International Taxation, Life Insurance, and Remedial Matters) Act 2009, to the extent to which 
those rules apply for the whole of that Act excluding the 1973, 1988, and 1990 version provisions, with the exception that 
paragraph (e) of the definition of market value circumstance in section YA 1 of that Act does not apply: 

(e) any beneficiary or trustee of any trust of which the person is a trustee or beneficiary. 
3 Quota for a fishstock is expressed as shares that are whole numbers. The total number of quota shares for all fishstocks is 
always 100,000,000 shares. 

http://www.legislation.govt.nz/act/public/1996/0088/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_fisheries+act+1996_resel_25_a&p=1&id=DLM1522997
http://www.legislation.govt.nz/act/public/1996/0088/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_fisheries+act+1996_resel_25_a&p=1&id=DLM1400100
http://www.legislation.govt.nz/act/public/1996/0088/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_fisheries+act+1996_resel_25_a&p=1&id=DLM1520575
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b) the likely effect of the granting or withholding of the consent on— 

i. the development of any new or existing stock or species; 

ii. other quota owners or commercial fishers; 

iii. the processing and marketing of that stock or species; 

iv. the ability of the applicant to take any other stock or species; 

v. the efficiency of the New Zealand fishing industry or any person engaged in the 

New Zealand fishing industry; and 

c) such other matters as you consider relevant. 

 Consultation and submissions 

30. During April and May 2016, MPI undertook consultation on FLC’s initial quota 

aggregation limit exemption application to hold up to 20% of the quota in CRA 4, 7 and 8. 

MPI did not re-consult on FLC’s amended application to hold up to 15% of the quota in 

the three stocks, because it was for a lesser amount than the initial application, which was 

consulted on. 

 

31. FLC’s initial application (Appendix 1) along with a consultation letter was posted on 

MPI’s website. Relevant parties, including rock lobster quota owners, ACE fishers, Te Ohu 

Kaimoana, Seafood New Zealand and national recreational fishing organisations, were 

alerted to the consultation material via email, in writing or by phone. 

 

32. MPI received 46 submissions on FLC’s application from various organisations, groups and 

individuals. The majority of submissions received were from commercial fishing interests 

(quota share owners and ACE fishers). 14 submitters supported FLC’s application, 30 

opposed and two submitters expressed a neutral position. MPI notes that the CRA 8 

Management Committee was unable to formulate a position due to the high level of 

conflicts of interest (real and perceived) of members of the CRA 8 board through various 

connections with FLC, or other companies already holding aggregation exemptions. The 

New Zealand Rock Lobster Industry Council did not submit given the contentious nature 

of the proposal. 

 

33. Full copies of the submissions are available in Appendix 6. Each submission is also 

discussed below as relevant in the following sections. 

 Guidance for decision making 

34. Guidance to support the assessment of this application can be drawn from various sources: 

a) The purpose of the Act (Section 8) to “provide for the utilisation of fisheries resources 

while ensuring sustainability”. This provides the overall context to your decision-

making and establishes the context in which to interpret the considerations listed in 
section 60(3). 

b) The information principles (Section 10 of the Act). These principles direct how 

decision makers should respond when information is uncertain. Where information is 

uncertain (i.e. the actual effects consent would have on quota owners or fishers), the 

level of uncertainty is discussed in this document along with the associated 
implications for your decision making. 
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c) Applications made by FLC. These are presented in Appendices 1 and 2 and provide 

rationale for why FLC considers that you should grant them consent. 

d) Submissions made on FLC’s initial application. Relevant issues raised in 

submissions are addressed in this briefing and copies of the submissions received are 

contained in Appendix 6. 

e) Select Committee reports. These can be used, as necessary, to help interpret the 

relevant provisions of the Act and to understand the policy behind them. Appendix 3 

sets out the Select Committee position as MPI understands it, along with developments 
in New Zealand fisheries since aggregation limits were established. 

f) Decisions made on previous applications. These can provide context to your decision 

on this application. 

 

35. Since the applicant and various submitters raised matters relating to previous decisions on 

aggregation limits, further explanation is provided here on those decisions. 

 

36. Since 1988, Ministers of Fisheries have approved (either in whole or in part) about 90 

stock and species exemptions from the quota aggregation limits. Only a few applications 

for aggregation limits have been declined in their entirety; it has been more common for 

consent to be granted for parts of applications. The main reason for withholding consent 

for applications (or parts of applications) relates to no proof of a pending purchase, which 

makes it difficult to assess the impacts you are required to consider under the Act (i.e. 

effect of consent on quota holders or fishers). However, MPI notes that regardless of 

whether an applicant has a pending purchase of quota or not, there is uncertainty in the 

assessment of impacts of aggregation limit exemptions on quota and ACE markets. 

 

37. There are three instances where previous Ministers have granted an exemption in the 

absence of a pending transaction. These relate to paua and rock lobster fisheries. The first 

exemption was to the Ngai Tahu Group in 1997, the second was to the Chatham Islands 

Enterprise Trust in 1998 and the third was to Moana Pacific Fisheries in 1999. In all these 

cases, Ministers considered the benefits reflected the position of the Select Committee 

associated with facilitating tangata whenua into the business and activity of fishing as a 

relevant matter in the context of the Deed of Settlement and the Maori Fisheries Act 1989.  

 
38. Thirty eight of all the exemptions granted have related to rock lobster stocks, which 

reflects the lower aggregation limits (10%) in comparison to other stocks. Twenty one rock 

lobster stock exemptions are currently in place, with 16 of these exemptions for iwi related 

companies that were granted to facilitate iwi into the business of fishing. Appendix 5 sets 

out the approved applications for rock lobster (excluding the statutory exemptions). 

 

39. For the stocks that FLC have applied for exemption, no non-iwi related companies hold 

exemptions. Across all rock lobster stocks five non-iwi related companies hold 

exemptions. Four of these five non-iwi related companies hold exemptions over the 15% 

that FLC has requested exemption for (CRA 3 – 16.8%, CRA 5 – 26.89%, CRA 6 15.57% 

and 22.15%). These exemptions were granted based on proof of pending quota purchases. 

 

40. As Minister, you are entitled to have a preference to look more favourably at applications 

based on pending transactions. It is not unlawful for you as the decision maker to have 

preferences as long as this preference is consistent with the specific statutory provisions 

that a decision is made under and within the purposes of the Act. Each application must be 
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assessed on its own merits and the decision maker must consider whether, in the particular 

circumstances, there are good reasons to depart from the past preference. 

 

41. A preference that consent for applications without a pending acquisition of quota should be 

withheld does not mean that the section 60 discretion of the Act can never be exercised to 

grant consent in that situation. The policy simply indicates that the discretion is likely to be 

exercised in a particular way. 

 

42. There is a risk that approval of this application could create a precedent which could make 

approval of similar applications more difficult. This would lead to a further weakening of 

the intent of the aggregation limit provisions. However, MPI notes you may consider that 

there are fishery specific factors in this case that could act to limit the effect of any 
precedent. For example: 

a) It is not expected that there will be a significant change in quota ownership or the quota 

market in the short to medium term because rock lobster quota is tightly held and sold 

in small lots, which reduces the uncertainty of future impacts and therefore your 

assessment under section 60; 

b) The small size of the proposed exemption (5% above existing limits). The size of the 

current application would not prevent other fishers applying but could be used as a 

basis for declining other applications that were greater in size; 

c) The requirement for conditions associated with FLC’s proposed consent, which specify 

how ACE and quota will be made available to other fishers. 

 

43. MPI note that rock lobster has the lowest aggregation limit of any species. The intent of the 

lower limit was to maintain opportunity for small scale operators to enter and maintain an 

interest in the fishery. Over time the value of rock lobster quota has increased to the point 

where the price alone acts as a significant barrier to new entrants. It is not clear that 

aggregation limits are a useful tool in terms of getting best value from use of our fisheries 

resources. They effectively prevent transfer of quota to those who value it the most and 

who are, therefore, most likely to derive greatest value from its use. Regardless of your 

decision on this application, MPI intends to review the current limits as part of the Future 

of our Fisheries work programme. 

Analysis 

44. The following sub-sections (7 to 13) provide MPI’s analysis and conclusions on your 

section 60(3) considerations as they relate to FLC’s amended application. 

 Willingness and ability of other members of the NZ fishing 
industry to acquire quota: 60(3)(a) 

45. MPI interprets this matter as the willingness and ability of members of the industry, other 

than FLC, to acquire CRA 4, 7 or 8 quota at the time of your decision. An open tender is 

the only conclusive way to determine whether other industry members are willing and able 

to buy rock lobster quota. In the absence of such evidence, submissions and quota trading 

history provide information on this matter. 
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7.1 FLC AND SUBMITTER VIEWS 

FLC views Submitter views 

Willingness to acquire rock lobster quota 

 High willingness for others in the industry to acquire
quota.

 In 2016 FLC were aware of 14 potential purchasers
(11 of them fishers) across CRA 3, 4, 7 and 8.

 There is a willingness to acquire quota.

Financial ability to purchase rock lobster quota 

 Small number of NZ fishing companies have sufficient
scale and access to capital to be able to purchase
quota (particularly larger packages should they come
onto the market).

 If fewer companies have sufficient ability to acquire
quota, FLC consider it more important that they be
enabled to participate in the quota market so as to
mitigate any adverse effects of anti-competitive
behaviour that may arise as a consequence of the
limited set of quota buyers.

Opposing 

 Ability of individual fishers to acquire quota will be
limited if consent is granted.

 Individual fishers won’t be able to compete with big
companies for quota and at prices they can afford.

 FLC will be given a commercial advantage over other
parties that do not have an exemption.

 Wairarapa Building Society - it is still possible for small
and medium fishers to secure finance for quota
purchases.

Opportunity to acquire quota 

 Encourage new fishers into the industry by assisting
with the financing of quota parcels and vessels.

 FLC typically purchases quota, retains a portion itself
and splits the remainder into parcels (e.g. of 100-200
kg) for on-sale to fishers or other shareholders. This
arrangement suits the sellers (who typically seek a
single buyer) and enables fishers to purchase quota
that would otherwise be virtually impossible for some.

 FLC will continue their on-selling quota strategy in
CRA 8 and will replicate it in CRA 4 and 7 if consent is
granted (currently prevented from doing so by the
aggregation limits).

Opposing 

 Wairarapa Building Society/other opposing submitters -
allowing FLC to acquire additional quota would not
enhance the ability of small fishers to acquire quota.

 Wairarapa Building Society - it is unlikely companies
already holding in excess of aggregation limits would
reduce their holdings, and it is probable that FLC
would increase its holdings through purchasing quota
from existing smaller fishers. Granting consent will not
mitigate any adverse effects of anti-competitive
behaviour and there is a risk that it may exacerbate
any existing quota access issues.

Supporting 

 FLC’s strategy of selling/purchasing quota has made it
possible for new entrants to enter the industry - would
not have been possible without the backing of the likes
of FLC.

7.2 QUOTA TRADING INFORMATION 

46. Information MPI holds on average prices paid for CRA 4, 7 and 8 quota shares for the

last five April fishing years is provided in Table 24. The average quota price of CRA 4

quota for the 2016/17 April fishing year was $743,712 per tonne, $619,252 per tonne in

CRA 7 and $1,275,969 per tonne in CRA 8.

4 CRA 7 has mostly had null to minimal quota trades over the time period, therefore, minimal price information is available for this 
stock. 
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Table 2: Prices paid for CRA 4, 7 and 8 quota shares for the last five complete April fishing years. 

April fishing year 
CRA 4 average 

(per tonne) 
CRA 7 average 

(per tonne) 
CRA 8 average 

(per tonne) 

2012/13 $ 363,252 - $ 534,731 

2013/14 $ 562,308 - $ 552,827 

2014/15 - - $ 849,473 

2015/16 $ 596,393 - $ 1,141,453 

2016/17 $ 743,712 $619,252 $ 1,275,969 

 

47. Information MPI holds on quota share trading shows rock lobster has a low level of 

trading. The proportion of total quota shares traded in 2016/17 was 2.98% in CRA 4, 

3.07% in CRA 7 and 9.57% in CRA 8. (Table 3).  

 

Table 3: Quota share trading information for CRA 4, 7 and 8 the last five April fishing years. 

Stock April fishing year 
Total quota 

shares traded 
Total number of 

transfers 

CRA 4 

2012/13 12.92% 28 

2013/14 7.28% 9 

2014/15 0.32% 4 

2015/16 1.92% 8 

2016/17 2.98% 10 

CRA 7 

2012/13 2.71% 3 

2013/14 - - 

2014/15 0% 1 

2015/16 - - 

2016/17 3.07% 3 

CRA 8 

2012/13 2.28% 17 

2013/14 2.19% 23 

2014/15 1.51% 17 

2015/16 2.49% 21 

2016/17 9.57% 45 

7.3 MPI COMMENT 

48. MPI considers that FLC is willing and able to purchase CRA 4, 7 and 8 quota and that 

other industry members are probably willing to purchase quota, but the total number of 

willing purchasers is unclear because there is no requirement to register such an interest. 

 

49. The ability of some industry members to acquire rock lobster quota is likely to be limited 

by the high cost of purchase (particularly in CRA 8 at over $1.2 million per tonne in the 

2016/17 April fishing year). 

 

50. The ability to purchase quota may be further affected by the low level of quota trading in 

rock lobster compared to many other fisheries. Of the three stocks under consideration, the 

CRA 8 quota market appears to be the most active and diverse in its participants. This 

suggests there is competitive quota market in CRA 8. In CRA 4 there are fewer quota 

transfers and CRA 7 has had null to minimal trades over time suggesting the quota markets 

for these fisheries are more constrained. 

 



 

Ministry for Primary Industries FLC application for quota aggregation limit exemption  11

51. The ability to buy quota may also be limited because some interests may need to rely on 

securing lending from financial institutes or other investors. Alternatively, quota 

transactions facilitated by FLC’s on-selling quota policy may be beneficial to smaller 

industry members because they would not need to go to an established lending agency or 

financial institution to purchase quota. 

 

52. MPI notes that the aim of FLC’s on selling policy is to help ensure a proportion of quota is 

owned by active fishers. FLC have specified conditions in their amended application that 

they will follow for offering quota and providing ACE support to fishers if they are granted 

consent. The purpose of these conditions is provide others in the industry with a greater 

understanding of the practices they undertake in helping others get into the industry and 

grow (providing access to quota and ACE) and providing greater uncertainty about those 

practices (discussed further in section 14 – Possible consent conditions).  

 

53. Since other members of the industry appear to be willing and able to purchase quota, it 

appears that some members will be affected by this aggregation decision (positively or 

negatively). The effects on quota holders and fishers are discussed in the following 

sections, namely under section 60(3)(b)(ii). 

 The likely effect on the development of any new or existing 
stock or species: 60(3)(b)(i) 

54. This matter involves considering the likely effect on the level of utilisation of existing rock 

lobster stocks, the development of new rock lobster stocks, the provision of information to 

manage existing rock lobster stocks and the development of new species. 

8.1 FLC AND SUBMITTER VIEWS 

FLC views Submitter views 

 Since FLC’s establishment in the late 1980s, it has 
been at the forefront of the successful management 
and development of the CRA 8 fishery.  

 If granted consent it would enable FLC to apply similar 
management approaches in CRA 4 and 7 and 
maximise its efforts in the future development and 
sustainable management of rock lobster fisheries. 

 FLC suggests they will remain a leader in the 
sustainable management of rock lobster fisheries if 
granted consent. 

Opposing 

 Ngai Tahu Seafoods - FLC’s ability to participate in the 
future development and sustainable management of 
rock lobster is not unduly affected by limitations on 
quota aggregation. FLC has a large shareholder base 
and business relationships - they are already well 
positioned to maximise its efforts in this regard. 

 Wairarapa Building Society - there isn’t necessarily a 
connection between FLC’s quota ownership and efforts 
in management and development. FLC’s past 
successes have been achieved while subject to 
aggregation limits. 

8.2 MPI COMMENT 

55. MPI expects that granting FLC consent would have minimal effect on the utilisation of 

existing rock lobster stocks or the development of new rock lobster stocks. This is because 

New Zealand’s wild rock lobster stocks are already fully utilised, fishing occurs in well 

used coastal waters and does not involve significant bycatch of other species. Granting 

consent is unlikely to effect the ability of industry to develop new wild species either. 
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56. MPI notes that quota aggregation can have beneficial effects on information to manage 

stocks. Under the Quota Management System (QMS), entities that own a large portion of 

rights to a stock theoretically have a greater incentive to improve stock management. This 

is because they derive a proportionately larger share of the benefits of improved 

management. 

 The likely effect on other quota owners or fishers: 60(3)(b)(ii) 

57. Granting consent to FLC’s aggregation proposal could adversely affect other quota owners 

or commercial fishers, through for example, changes in quota ownership, increased 

competition in the quota and ACE markets, and the reduced ability for new entrants to 

enter the rock lobster industry. 

9.1 FLC AND SUBMITTER VIEWS 

FLC views Submitter views 

Quota ownership and markets 

 Quota ownership in CRA 4, 7 and 8 will not change 
suddenly or rapidly if granted consent - instead evolve 
incrementally and reflect a business as usual scenario. 

 Consent could have a: 

- positive effect on CRA 4, 7 and 8 quota owners who 
wish to sell quota - bigger quota market, providing the 
seller with a range of possible purchasers and 
potentially increasing the price obtained for quota; 

- neutral effect on quota owners who wish to purchase 
quota but are not currently bound by the aggregation 
limits, although these quota owners would be operating 
in a marginally more competitive quota market; 

- neutral effect on rock lobster quota owners who do 
not wish to buy or sell quota, although the book value 
of their quota may increase as a consequence of a 
more competitive quota market. 

 FLC note some industry participants believe that 
strictly observed aggregation limits are necessary to 
protect the economic position of small quota owners 
(or individual fishers). 

 FLC are not a ‘price setter’ like others. Significant 
increases in the CRA 8 quota price in recent years 
occurred when FLC was not actively participating in 
the market. 

Opposing 

 If granted consent, FLC would be placed in a dominant 
position and could exhibit “monopolistic” behaviour 
with respect to the supply of quota or ACE. 

 Consent will increase the level of quota concentration 
and the market power of FLC, limit the ability for 
smaller quota owners, including iwi, to compete with 
FLC, and will drive quota prices up as a result. 

 Fishery is better protected if active fishers have a 
stake in the fishery (own quota). 

 Wairarapa Building Society - consolidation and 
aggregation of quota ownership can cause wealth and 
control over the fishery to be moved out of a local 
community, resulting in loss of community and damage 
to existing local institutions. 

 

Supporting 

 Ngati Kahungunu Iwi Incorporated - granting FLC 
consent will have positive impacts on quota owners 
because there will be a bigger market for the sale of 
quota. 

ACE markets 

 Consent will ensure there continues to be more than 
one large supplier of ACE in each fishery - should 
generally benefit ACE-dependent fishers by improving 
the competitiveness of the ACE market.  

 Consent could have a: 

- positive effect on fishers who fish to FLC or would like 
to fish for FLC. FLC would be in a stronger position to 
provide these fishers with additional ACE, and 

Opposing 

 Consent would enable FLC to lock up more of a 
diminishing pool of ACE. FLC has arrangements with 
certain interests to ensure a guaranteed access to 
ACE, which could result in less ACE available for ACE-
dependent fishers.  
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FLC views Submitter views 

encourage and support them into quota ownership in 
line with company’s on-selling quota strategy; 

- neutral effect on ACE-dependent fishers who do not 
fish for FLC - relationship between the fisher and 
relevant quota owner/ACE supplier should not be 
directly affected by the consent. 

 FLC do not drive the ACE price - prices are set 
competitively. FLC suggest the price leaders in CRA 8 
are typically ACE fishers who are obliged to pay high 
ACE prices to third party quota owners to obtain the 
leverage they require to fish. In CRA 4, FLC purchases 
most of its ACE from eight quota owners who are 
shareholders of FLC and have supplied FLC with ACE 
for many years. 

 High ACE prices (CRA 8 in particular) have been and 
continue to be inflated by the behaviour and influence 
of FLC, and granting consent will exacerbate this.  

 High CRA 8 ACE prices are putting additional pressure 
on ACE-dependent fishers to reduce fishing costs. 
This can result in risky fishing practices to get profit 
back to the boat. This is of a particular concern 
because ACE-dependent fishers do not have a stake 
in the fishery and poor practices could lead to impacts 
on the long-term sustainability of the fishery. 

Supporting 

 Ngati Kahungunu Iwi Incorporated - consent would 
have a positive influence for fishers, as there will be 
more than one large supplier of ACE. This should 
generally benefit ACE-dependent fishers by improving 
the competiveness of the ACE market. 

Ability to enter the rock lobster industry 

 FLC considers that the value of quota is now such that 
rock lobster can no longer be considered an entry-level 
fishery unless the entrance of new fishers is actively 
facilitated by larger quota owners such as FLC. 

 FLC submit that: 

- Any risks to small operators that might arise with 
consent are present already as a result of statutory 
exemptions, granted exemptions and current levels of 
quota aggregation in CRA 4, 7 and 8; 

- FLC is a processor and exporter as well as a quota 
owner - it is as much interested in continuity of supply 
of lobsters for processing through the supply of ACE to 
fishers as it is interested in a return on investment as a 
quota owner; 

- FLC was founded by fishers, is still substantially 
owned by fishers, and supports and includes the next 
generation of fishers. It is not in FLC’s interests to 
control quota or ACE in a manner that disadvantages 
either ACE-dependent fishers or small quota owners. 

Opposing 

 Consent would make it harder for new entrants to 
enter the fishery, particularly if fishers rely on 
purchasing independent parcels of ACE. Quota 
owners are under no obligation to make ACE available 
to fishers. 

 Wairarapa Building Society - disagrees with FLC’s 
view and notes that rock lobster was a rational choice 
for Parliament to preserve as a stepping stone fishery 
because its quota was diversely held (quota is more 
likely to be traded competitively, regularly, and in 
smaller packages where it is diversely held). This 
submitter acknowledges that while cost of quota is 
high, small package sizes make acquisition possible 
for small fishers. 

Supporting 

 Consent will enable FLC to continue to on sell quota to 
fishers and actively encourage small ACE-dependent 
fishers to purchase quota shares. 

9.2 QUOTA OWNERSHIP AND MARKETS 

58. FLC is already a major quota share owner in CRA 4, 7 and 8. FLC’s current quota 

holdings along with the other top five quota owners for the three stocks are shown in 

Table 4. The aggregation limit exemptions that Aotearoa Fisheries Limited and Ngai Tahu 

Seafood Resources Limited already have for CRA 4, 7 or 8 are also shown in Table 4. 

Given their existing quota exemptions, Aotearoa Fisheries and Ngai Tahu Seafoods have 

the ability to become the top quota owner in CRA 4 and 7, regardless of whether FLC is 

granted consent. 
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Table 4: Top five quota holdings for CRA 4, 7 and 8 (as at 26 July 2017) (expressed in total 
proportion of quota shares (%) owned). 

Stock Client name 
Current quota 

holdings 

CRA 4 

Aotearoa Fisheries Limited (exemption of 22.96%) 13.5% 

Deltop Holdings Limited 9.9% 

Parininihi Ki Waitotara Incorporation 7.6% 

Kahungunu Asset Holding Company Limited 6.2% 

Wakatu Resources Limited 6.0% 

CRA 7 

Ngai Tahu Seafood Resources Limited (exemption of 23.32%) 19.0% 

Ngai Tahu Fisheries Settlement Limited 10.0% 

Deltop Holdings Limited 9.5% 

KPF Investments Limited 9.0% 

Damon Cooper 7.7% 

CRA 8 

Ngai Tahu Fisheries Settlement Limited 10.0% 

Deltop Holdings Limited 10.0% 

Ngai Tahu Seafood Resources Limited (exemption of 13.92%) 4.4% 

Vega Holdings Limited 3.0% 

Hellfire Enterprises Limited 2.4% 

 

59. The existing level of quota concentration can be looked at to assess the impact of any 

increased aggregation on competition. A concentration ratio indicates whether an industry 

is comprised of a few large firms of many small firms. A four-firm concentration ratio 

measures the market share of the four largest firms. Economic theory suggests low 

concentration is between 0% and 50%, indicating the industry is perfectly competitive, 

medium concentration is 50 % to 80% indicating limited competition, while high 

concentration is above 80% indicating further limited competition or even a monopoly. 

 

60. Rock lobster has one of lowest quota concentrations in comparison to other species in the 

QMS. The level of concentration of the four largest entities at the end of the 2016/17 April 

fishing year was 37% in CRA 4, 47% in CRA 7, and 30% in CRA 8 (not significantly 

different than 11 years ago) (Table 5). There is also a reasonable number of participants 

that have small quota holdings which is a reflection of the practicalities of the fishery in 

that there are still small owner operators in isolated communities of New Zealand. This is 

reflected in the percentage of all quota owners having more than 95% of the quota shares 

for a stock (60% in CRA 4, 69% in CRA 7 and 59% in CRA 8). 

 

61. If FLC was granted consent, the four-firm concentration for each stock could potentially 

increase by up to 5% (based on the extra 5% FLC has applied for), but still remain at low 

levels of concentration for CRA 4 and 8. In the case of CRA 7, it could increase to medium 

concentration. Maintaining lower levels of concentration reduces the opportunity for a 

company or individual to hold a dominant market position and gain market power. 
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Table 5: Quota ownership in CRA 4, 7 and 8 at the end of the 2005/06 and 2016/17 April fishing 
years.  

As at Stock 
No. clients 

owning quota 

Four-firm 
concentration 

ratio 

No. of owners 
with 95% share 

% owning 95% 

End of 
2005/06 

CRA 4 86 35.8 % 54 62.8 % 

CRA 7 30 46.4 % 21 70.0 % 

CRA 8 108 25.8 % 81 75.0 % 

End of 
2016/17 

CRA 4 92 37.2 % 55 59.8 % 

CRA 7 32 47.5 % 22 68.8 % 

CRA 8 144 29.8 % 85 59.0 % 

 

62. Quota trading information suggests the average price paid per CRA 8 quota share has 

increased over the last five April fishing years (Table 6). This price increase has occurred 

while few shares were sold or purchased by FLC, which suggests there are other reasons 

for the price increase that are not necessarily related to the activities of FLC. 

 

Table 6: Average price paid for CRA 8 quota shares for the last five April fishing years, along with 
quota trading information for FLC. 

Stock 
April 

fishing year 

Average 
(per CRA 8 

share) 

Total CRA 8 
quota shares 

traded 

CRA 8 quota 
shares sold by 

FLC 

CRA 8 quota 
shares 

purchased by 
FLC 

CRA 8 

2012/13 $ 5.14 2.28 % 0 % 0 % 

2013/14 $ 5.32 2.19 % 0 % 0.02 % 

2014/15 $ 8.17 1.51 % 0 % 0.10 % 

2015/16 $ 10.98 2.49 % -0.08 % 0.24 % 

2016/17 $ 12.27 9.57 % -1.65 % 1.65 % 

9.3 ACE MARKETS 

63. The issue of competition is also important in the market for ACE because securing ACE 

determines who ultimately catches the fish. 

 

64. ACE transfer information shows there has been a relative high number of ACE transfers 

in the last five years with a diverse range of participants. This suggests the ACE market is 

currently operating reasonably freely in CRA 4 and CRA 8, but less so in CRA 7 (Table 7). 

However, the average packages of ACE traded are relatively small (between about 2 and 3 

tonnes).  
 

Table 7: CRA 4, 7 and 8 ACE transfers and average ACE prices for the last five April fishing years. 

 CRA 4 CRA 7 CRA 8 

April 
fishing 

year 

# of 
transfers 

Avg ACE 
trade 

(tonnes) 

Avg ACE 
price (per 

tonne) 

# of 
transfers 

Avg ACE 
trade 

(tonnes) 

Avg ACE 
price (per 

tonne) 

# of 
transfers 

Avg ACE 
trade 

(tonnes) 

Avg ACE 
price (per 

tonne) 

2012/13 260 3.00 $ 46,142 65 1.95 - 423 3.11 $ 46,928 

2013/14 329 2.65 $ 46,740 51 1.76 $ 24,862 392 3.25 $47,644 

2014/15 370 2.28 $ 47,625 46 2.36 $ 27,504 402 3.15 $ 49,722 

2015/16 368 2.35 $ 48,605 76 1.70 $ 36,970 375 3.19 $ 52,504 

2016/17 326 2.27 $ 52,349 76 1.79 $ 41,893 381 3.35 $ 58,550 
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65. Table 7 also shows the average price paid per tonne of ACE for CRA 4, 7 and 8 for the 

last five April fishing years. The average ACE prices have increased in the last five years 

for all of these stocks. In the 2016/17 fishing year, the average ACE price for CRA 4 was 

$52,349 per tonne, CRA 7 $41,893 per tonne, and CRA 8 $58,550 per tonne. The price of 

ACE is outside of MPI’s control and is driven by market conditions and the expectations of 

individual quota holders 

9.4 MPI COMMENT 

150. Aggregation of ownership can affect the dynamics of the quota and ACE markets with 

respect to those choosing to enter and exit the fishery, those wishing to sell a portion of 

their quota holdings, or those quota owners who don’t fish and instead sell ACE. For 

example, as top firms increase their market share, opportunities for sellers to increase their 

profits at the expense of the buyers of the product can increase (in this case the product is 

quota or ACE). 

 

66. There is a risk the consent may drive up the demand for quota in the future. Whether this 

increase in demand is sufficient to drive an increase in quota price and the extent of any 

increase is uncertain. If quota prices increase as a result of granting consent this could 

further impact on the ability of new entrants to enter the fishery because the current high 

cost of quota is likely to be limiting factor on the present market. Granting FLC consent 

also has a risk of impacting the ACE market in the future, particularly for CRA8 through 

less availability and higher prices, but the extent of any impact is uncertain. 

 

67. MPI has considered the current effect of FLC obtaining a further 5% of the quota in 

CRA 4, 7 and 8. Based on past and current market behaviour, it is unlikely that there will 

be a significant change in quota ownership or the quota market in the short to medium term 

because rock lobster quota is tightly held and sold in small lots. Quota concentration levels 

will remain at relatively low levels for CRA 4 and 8 with the granting of the consent, 

which limits the ability for FLC to exert market power. 

 

68. Also as part of FLC’s amended application they have specified conditions to show that 

they will provide fishers with access to quota and ACE. MPI notes that these conditions 

along with the smaller exemption request of 15% (5% above their current holdings) may 

mitigate against risks associated with granting of the consent on the quota and ACE 

markets. In addition, there is a likelihood that FLC will be unable to quickly hold up to 

15% of the quota (based on current conditions), and that there will still be a number of 
active participants in the quota and ACE markets. 

 The likely effect on the processing and marketing of that stock 
or species: 60(3)(b)(iii) 

157. This matter requires you to consider the effect of granting or withholding consent on the 

efficiency of processing and the ability to market product (i.e. find new markets or achieve 

greater penetration of existing markets). 
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10.1 FLC AND SUBMITTER VIEWS 

FLC views Submitter views 

 If consent is granted FLC will be able to: 

- offer greater security of supply to offshore customers; 

- continue to invest in research, branding and market 
developments for live rock lobster, with direct benefits 
to FLC and spin-off benefits for all of NZ’s rock lobster 
exports; 

- maintain/develop regional employment opportunities 
in FLC’s packing and exporting facilities in the North 
and South Islands. 

 If consent is withheld, FLC won’t be able to develop 
economies of scale necessary to sustain and increase 
its investment in marketing and processing. Therefore, 
NZ rock lobster industry will not benefit from initiatives 
made possible only by FLC’s investment and 
innovation. 

Opposing 

 Consent would erode the pool of independent CRA 8 
ACE suppliers, which could then severely impact the 
ability of small exporters, who rely on such suppliers, 
to remain in business. 

 Concerns that an exporter with significant market 
share would drive down the price suppliers obtain for 
their catch. 

 If fishers are supplied ACE through FLC’s agreements, 
then lobster is landed to FLC and exported through 
them, which could put other exporters at risk and 
constrain the market. 

 Ngai Tahu Seafoods - there won’t be beneficial effects 
because rock lobster already passes through the 
hands of a small number of fully professional and 
experienced processors/exporters, most of whom are 
continually striving for success. 

Supporting 

 Ngati Kahungunu Iwi Incorporated - consent will 
contribute to the growth and development of a major 
exporter, which will provide social and economic 
benefits, including employment. 

10.2 MPI COMMENT 

158. FLC is New Zealand’s largest exporter of live rock lobster (about 27% of the total 

exports). The effect of consent to this application on the marketing of rock lobster is likely 

to be beneficial to FLC. It could enable FLC to ensure a greater continuity of supply to 

offshore customers as suggested and increase the quantities of rock lobster it could direct 

to export markets. This strengthened supply could be beneficial to FLC in the marketing of 

rock lobsters to overseas markets.  

 

159. MPI does not consider that consent will greatly affect the processing of rock lobster, 

mainly because FLC processes its own catch. The processing of rock lobster is minimal; 

95% of rock lobster exports are of live animals to primarily China and other Asian markets 

(there are little domestic sales). 

 

160. Granting FLC consent should have minimal or neutral benefit on others in the rock lobster 

processing and marketing industry. However, it could have a negative impact on smaller 

exporters if they are unable to secure supplies of rock lobster from fishers that do not fish 

for FLC or other major companies. 

 

161. In relation to FLC’s comment that it won’t be able to develop the economies of scale 

necessary to sustain and increase its level of investment in marketing and processing, MPI 

notes that this is no different to any other company limited by aggregation limits. This 

raises questions about the level of the current aggregation limit and what is needed to 

generate economies of scale. This could be considered as part of a review of the 

aggregation limits more generally. 
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 Ability of the applicant to take any other stocks or species: 
60(3)(b)(iv) 

162. This matter requires you to consider whether or not consenting to this application will 

affect FLC’s ability to take other stocks or species other than rock lobster, or take them 

more effectively. This matter is also related to the effect on the development of any new or 

existing stock or species (section 60(3)(b)(i)). 

11.1 FLC AND SUBMITTER VIEWS 

FLC views Submitter views 

 Consent won’t impact FLC’s ability to take rock lobster 
in areas other than CRA 4, 7 or 8. 

 It will not have any impact on its ability to take other 
species, either immediately or in the future. 

 No comments were raised in relation to this matter. 

11.2 MPI COMMENT 

163. MPI considers that your decision on this application would not affect FLC’s ability to take 

other stocks or species. Total landings of rock lobster will not be affected by granting 

consent. 

 Efficiency of the NZ industry or any person engaged in the NZ 
fishing industry: 60(b)(v) 

164. This matter requires you to consider the impact of granting or withholding consent on: the 

efficiency of individuals (i.e. individual quota owners and fishers in the rock lobster 

fishery, and fishers of other species); and the efficiency of New Zealand’s fisheries or 

fishery management system at a national level. This matter is closely linked to other 

matters already discussed above. For example, the likely effect on other quota owners or 

commercial fishers (section 60(3)(b)(ii)). 

12.1 FLC AND SUBMITTER VIEWS 

FLC views Submitter views 

 Low rock lobster aggregation limits create inherent 
inefficiencies for two reasons: 

- slow the process of industry consolidation because of 
the transaction costs involved in seeking/obtaining 
exemptions; 

- distort the process and outcome of consolidation 
through their inequitable application across the 
industry.5 

Opposing 

 Ngai Tahu Seafoods – small number of 
processors/exporters currently handling product 
already achieve economies of scale while concurrently 
maintaining sufficient competitive tension on the beach 
and in the market place that drive the search for further 
efficiencies. 

 

                                                
5 FLC considers that the majority of QMS species (where aggregation limits are 35% or 45% of the combined TACCs for the 
species) are not subject to these inefficiencies and inequities to the same extent. FLC believes as a result of the low aggregation 
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 At a company level, consent will have a positive effect 
on the efficiency of FLC’s operations as a result of 
increased economies of scale and reduced business 
compliance costs. 

 At an industry level, if consent is granted, gradual 
additional consolidation of quota ownership will occur 
in CRA 4, 7 and 8. Quota concentration should 
improve the efficiency of industry collective 
management initiatives by reducing transaction costs 
among participating quota owners. 

 Iwi Collective Partnership - FLC could achieve its goal 
of continuing to develop and add value through greater 
economies of scale through other collaborative 
ownership/management models that do not require 
exemption from aggregation limits. If FLC was granted 
exemption they could quickly grow into a business that 
would dominate all aspects of rock lobster export from 
fisheries management to sales. 

12.2 MPI COMMENT 

165. The overall efficiency of New Zealand’s fisheries is determined by the sum of the 

efficiency of individual operators, and the efficiency of the system, in this instance the 

efficiency of management, and of the QMS. 

 

166. MPI considers that the effect on the efficiency of individuals in the rock lobster industry 

and the overall management system from the exemption is likely to be small. Granting the 

consent could promote further consolidation of rock lobster quota and lead to increased 

efficiencies in the long run. This is likely to have a positive effect on the efficiency of 

FLC’s operations increased economies of scale and reduced business costs.  

 

167. The effect on other operators in the industry is likely to be neutral because granting 

consent is unlikely to make other companies less efficient and is unlikely to change 

behaviour on its own. It is unknown if consent would prevent other companies investing in 

future initiatives to improve efficiency. 

 

168. MPI notes FLC could achieve greater economies of scale than present through other 

approaches rather than seeking exemption (i.e. collaboration or through existing 

contractual agreements). However, unless long-term arrangements can be secured for 

quota, this approach is likely to create uncertainties for FLC’s operational arrangements 

(including uncertainties in the future availability of ACE) and could reduce incentives for 

long-term investments in the fishery. 

 Such other matters as you consider relevant: 60(3)(c) 

169. FLC and submitters raised several other matters that they believe to be relevant to the 
consent, including: 

a) that rock lobster aggregation limits have already been exceeded; 

b) high value of rock lobster quota; 

c) requirement for rapid transactions of small rock lobster quota parcels; 

d) commercial considerations; 

e) purpose of the Act (section 8); 

f) information principles (section 10); 

g) purpose of rock lobster aggregation limits; 

                                                
limits in rock lobster fisheries, even the largest quota owners are still significantly below the aggregation limits that apply to most 
other species. The largest quota owners across all rock lobster stocks are Aotearoa Fisheries Limited (9.6% of combined 
TACCs), Ngai Tahu Seafoods (9.3%) and FLC (5.4%). 
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h) the Commerce Act 1986; 

i) the Business Growth Agenda and other relevant Government policy. 

170. The relevance of these matters to your decisions are discussed in detail in Appendix 4. 

 Possible consent conditions 

171. In making your decision you can impose any conditions on your consent that you consider 

appropriate in the circumstances, as long as there is a reasonable basis for them. This 

suggests conditions can be put in place to mitigate any risks you have determined will 

likely occur on the basis of your considerations under section 60(3) of the Act. Section 

60(2) allows you to put in place these conditions, including any limit on the number of 

quota shares for any particular stock, or granting consent for any specified year or years or 

generally. 

 

172. The analysis in this briefing has identified potential risks of granting the consent on other 

quota owners and fishers. Although there are mitigating factors, there are uncertainties on 

how the quota and ACE markets may change if FLC is granted consent. Much of the 

assessment of the likely effects of FLC holding excess quota is based on speculation by 

industry participants of how competition for quota and/or ACE may change. The 

prospective nature of the application adds to this uncertainty. 

 

173. FLC’s application already proposes a limit on quota shares in CRA 4, 7 and 8 (5% above 

the current limits), therefore, a viable condition you could consider is to limit the consent 

to a period (i.e. five years - a condition used by previous Ministers). Providing consent for 

a limited period would reduce the duration of any effect of the consent on the quota and 

ACE markets. However, FLC submit that it would not be commercially practical for a 

company to make investment decisions (both capital and expenditure decisions) based on a 

time limited consent.  

 

174. MPI recognise the impacts of a time limited approval on FLC. These impacts would reduce 

the benefits being sought. However, given the prospective nature of the application such a 

condition would act as a strong limiting factor on the extent of any precedent created by 

approval. It would also allow MPI time to review the policy and application of aggregation 

limits in their entirety without undermining the outcome such an assessment.  

 

175. As an alternative to a time limited approval, FLC has suggested the following conditions. 

14.1 CONDITIONS SPECIFIED BY FLC 

69. In FLC’s amended application they propose that consent be conditional on several matters 

(Appendix 2, Schedule 1). FLC consider that to maintain a vibrant and proper functioning 

industry, fishers must own quota so that the catching sector has a true stake in the long-

term sustainability of the fishery. The conditions FLC have specified as part of their 

application are designed to demonstrate their on-selling practices of quota and ACE in a 

fair and reasonable way and to recognise the importance of supporting new and 

experienced fishers into the rock lobster industry. 
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70. For each April fishing year, FLC propose to:

a) Quota offer requirement6: offer to at least five fishers no less than 10% of the

aggregate amount of CRA 4 and 8 quota acquired by FLC for that year (given FLC has

acquired at least 50,000 quota shares for each stock), and offer no less than 10% of the

aggregate amount of quota acquired by FLC in all QMAs (CRA 4, 7 and 8) for that

year. Any such offer of quota will be made at a price no greater than the price paid by

FLC and may be on any other terms determined by FLC (acting reasonably). FLC will

make Statutory Declarations (Quota Offers) to provide evidence that this condition has

been satisfied;

b) ACE support: provide ACE support in relation to at least 50% of the total ACE

acquired in each QMA (CRA 4, 7 and 8) for that year. This could be via a loan

advanced by FLC to a fisher to assist the fisher to acquire ACE from a person other

than FLC, or a sale of ACE by FLC to a fisher. The fishers that have been offered this

support will make Statutory Declarations (ACE Support) to provide FLC with evidence
that this condition has been satisfied;

c) Annual Reporting for the first four April fishing years: no later than 30 days after

the final day of the April fishing year provide MPI with Statutory Declarations with

respect to quota offers and ACE support, along with further details on quota

acquisitions by fishers for each area. If the conditions are satisfied in each of the four

reporting years, an annual report will no longer be provided. That is not to say that FLC

will cease quota and ACE support. FLC note that the point of having the conditions is

to provide better understanding and certainty about their operations in the context of

this application, but needs to be balanced with the need for ongoing flexibility about

how the conditions are structured to meet the evolving needs of fishers in the industry.

71. MPI note there is a risk that approval of this consent could result in a number of similar

prospective applications, and if a large number are received this could further weaken the

original intent of the aggregation limit provisions. However, the conditions specified by

FLC are likely to reduce the risk of any negative effects of granting consent on quota and

ACE markets now and in the future. The conditions also enable MPI to monitor the

performance of FLC in relation to the specified on-selling conditions. The proposed

conditions associated with approval of this consent could also act to limit the effect of the

precedent of granting a prospective consent in that you could require any future requests

for prospective exemption to also have conditions relating to making quota and ACE

available for sale.

72. MPI note that you are not constrained in your ability to impose the conditions above or any

other such conditions that you consider reasonable or appropriate.

6 As CRA 7 has a small TACC and therefore low sale volumes, the applicant is not proposing a separate offer for CRA 7. 
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Appendix 1: Fiordland Lobster Company’s application 
- August 2015 

Minister for Primary Industries 

Fiordland Lobster Company Limited – application for consent to hold rock 
lobster quota in excess of aggregation limits in CRA 4, CRA 7 and CRA 8 

1. APPLICATION

1. This is an application by Fiordland Lobster Company Limited (FLC) to hold spiny rock lobster
quota in excess of the quota aggregation limits set out in section 59 of the Fisheries Act 1996 (the
Act).  The quota aggregation limit for rock lobster is 10,000,000 quota shares (10% of the total
allowable commercial catch) in any one quota management area.

2. The application is to hold up to 20,000,000 quota shares, in perpetuity and without condition, in
each of the following rock lobster quota management areas:

 CRA 4 (Wellington/Hawkes Bay);

 CRA 7 (Otago); and

 CRA 8 (Fiordland).

3. The application does not relate to specific proposed purchases of quota shares.  Rather, FLC
seeks generic consent to hold up to 20% of quota shares in CRA 4, CRA 7 and CRA 8 to enable the
company to develop its business and continue to be a competitive participant in the quota
market for the specified stocks.

2. BACKGROUND

Fiordland Lobster Company 

4. FLC was established in the late 1980s when fifteen Fiordland rock lobster fishermen formed a
partnership with the seafood processing company Mt Maunganui Seafoods, which was
pioneering the concept of live lobster exports from New Zealand to Japan.  This loose partnership
led to the creation of the Fiordland Lobster Company in 1989.  Today, FLC remains a privately
owned New Zealand company with extensive shareholdings comprising fishermen-shareholders
and private investors.  The company’s head office is in Te Anau and it owns processing and
packing facilities and fish-receiving depots throughout the North and South Islands.

5. FLC is New Zealand’s largest exporter of live rock lobster, currently accounting for 27% of the
country’s live lobster exports.  The company’s KiwiLobster brand is recognised internationally for
quality lobster and seafood exports.  FLC exports around 750 tonnes of rock lobsters from New
Zealand per year, primarily to mainland China, but also to other markets including Hong Kong
and the Middle East.  The value of FLC’s rock lobster exports is approximately NZ$80,000,000 per
annum.

6. Continuity of supply of rock lobsters is central to FLC’s operations and is secured through direct
ownership of quota and long-term relationships with like-minded quota owners and the
harvesting sector.  Many fishers who land lobsters to FLC also own quota, but some are
dependent on ACE supplied by FLC or other quota owners.



Ministry for Primary Industries FLC application for quota aggregation limit exemption

7. FLC is a significant regional employer, with fishermen in Fiordland/Southland/South Westland,
Otago, Kaikoura, Wellington/Wairarapa, Mahia and other coastal areas supplying lobsters to its
export packing facilities in Christchurch, Dunedin, Wellington and Mount Maunganui.

8. The company has invested heavily in research and development with a full time technical
manager to design holding tanks that provide ideal conditions to ensure the lobsters reach the
export market in premium condition.  Live lobsters are exported from Auckland, Wellington and
Christchurch.

FLC’s management approach 

9. FLC was set up by fishing families for fishing families and this ethos still drives the company’s
management approach today.  From the outset FLC has adopted an inclusive culture with a
common goal of rebuilding and maintaining healthy, abundant lobster fisheries in Fiordland and
in other areas where the company operates.

10. The outstanding marine environment of Fiordland has engendered FLC’s strong conservation
ethic towards the fish stocks and marine ecosystems that support the company’s business.  As
the company has grown, the conservation values derived from the original fishermen-
shareholders have been adopted by management and staff throughout New Zealand.

11. Since its inception, FLC has been at the forefront of innovative management practices to rebuild,
maintain and enhance the productivity of New Zealand’s rock lobster fisheries.  The company’s
values are expressed through the active involvement of its directors in:

 The CRA 8 Management Committee’s work to develop and implement management
strategies for the CRA 8 rock lobster stock, which has enabled CRA 8 to become New
Zealand’s most valuable inshore fishery;

 The expansion of this successful management model into other rock lobster fisheries in
which FLC has a major stake – in particular, CRA 4 and CRA 7 where FLC is actively
involved in management of the fisheries;

 The establishment of the first two marine reserves in the South Island at Milford and
Doubtful Sounds;

 The formation of the Fiordland Marine Guardians;

 The organisation and funding of the Fiordland Coastal Cleanup; and

 The funding of many conservation projects in Fiordland to re-establish iconic species in
predator-free areas.

Current FLC quota ownership 

12. FLC, through Deltop Holdings Limited (FishServe client number 9490007), is a significant quota
owner in CRA 4, CRA 7 and CRA 8.  Deltop Holdings also owns quota in CRA 3, CRA 5 and CRA 6.

 FLC CRA quota ownership 

Quota shares ACE equivalent (kg) 
CRA 3 210,526 549 
CRA 4 9,853,289 46,015 
CRA 5 1,342,851 4,700 
CRA 6 65,555 236 
CRA 7 9,515,469 9,299 
CRA 8 9,844,551 94,705 
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13. For the purposes of section 59(10) of the Act, Deltop Holdings Ltd is not associated or included
with any other persons.

3. RATIONALE FOR SEEKING EXEMPTION FROM THE AGGREGATION LIMITS

14. FLC’s quota ownership in CRA 4, CRA 7 and CRA 8 is currently constrained by the aggregation
limits in section 59 of the Act which restrict an individual quota owner to 10% of quota shares for
a single rock lobster stock.  Aggregation limits for rock lobster are considerably more restrictive
than for any other fishery.7

15. FLC requires the ability to purchase quota in excess of the aggregation limits for four main
reasons:

i. To enable the company to continue to develop and add value throughout its operations
through greater economies of scale.  As a small company, the only way in which FLC can
increase throughput and achieve economies of scale is through acquisition of additional
quota.  Although there are no restrictions on aggregation of Annual Catch Entitlement
(ACE), rock lobster ACE is tightly controlled through long-term relationships between
suppliers and buyers.  If a quota package owned by a company supplying lobsters to FLC is
purchased by another company, then the associated ACE also moves to the control of the
competing company.  This tight relationship between quota and ACE makes it difficult for
FLC to retain access to sufficient ACE to achieve the necessary economies of scale, let
alone purchase additional ACE when it is constrained from purchasing the associated
quota.

ii. To allow FLC to continue its successful strategy of on-selling quota packages to fishers.
In the experience of FLC’s directors, rock lobster quota is best owned by fishers as this
provides the catching sector with a true stake in the long-term sustainability of the fishery
and facilitates the effective operation of the Quota Management System (QMS).  FLC has
for many years encouraged new fishers into the industry by assisting with the financing of
vessels and quota packages, including through the purchase and on-selling by FLC of
quota packages to fishers.  This strategy has ensured that a significant proportion of CRA 8
quota is owned by active fishers.  FLC considers the long-term interest that quota
ownership provides to fishers has been a major factor in the success of the CRA 8 fishery.
It is an approach that FLC wishes to replicate in other fisheries in which it is involved, but
which it is currently prevented from pursuing as a result of the operation of the
aggregation limits.

iii. To give effect to FLC’s position as the “preferred purchaser” for many vendors.   FLC’s history

of support of the CRA 8 industry means that many potential quota vendors have a long-
standing working association with the company and are familiar with FLC’s values and
approach.  This relationship and shared experience brings potential vendors to FLC when they
feel the time is right for them to sell.  For this reason the majority of lobster quota shares that
are offered to FLC are offered on the basis that FLC is the seller’s “preferred purchaser”,

whether in CRA 8 or other CRA stocks.  FLC is currently prevented from acting as the
preferred purchaser because of the aggregation limits.

iv. To maintain its competitive position within the rock lobster industry.  FLC currently faces
constraints in competitiveness and growth that are not shared by equivalent companies.

7 Paua is the only other fishery for which aggregation limits operate at a stock level (20% of a stock).  For all other fisheries, quota 
aggregation limits are set at 35% or 45% of the combined TACCs of all stocks in the species or, in the case of bluenose, 20% of the 
combined TACCs for the species. 
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In particular, Aotearoa Fisheries Limited (AFL), which is a significant quota owner in North 
Island CRA stocks, has a statutory exemption from the aggregation limits.  In the South 
Island, major CRA quota owner Ngai Tahu has a partial statutory exemption from the 
aggregation limits in relation to settlement quota and has been granted further 
exemptions in CRA 7 and CRA 8.  In the fisheries subject to this application, current quota 
ownership in excess of the aggregation limits is as follows:8 

 CRA 4:  AFL directly owns 13.52% and has an exemption (granted to Moana Pacific
Fisheries Ltd) to own up to 22.96% of quota shares;

 CRA 7:  Ngai Tahu Fisheries Settlement Limited owns 10% and Ngai Tahu Seafood
Resources Limited owns a further 19% of quota shares; and

 CRA 8: Ngai Tahu Fisheries Settlement Limited owns 10% and Ngai Tahu Seafood
Resources Limited owns a further 4.385% of quota shares.

In other rock lobster fisheries, significant CRA quota owners (aside from those with 
statutory exemption) have been able to develop and maintain their position only by virtue 
of being granted exemptions to the aggregation limits – notably, Gisborne Fisheries in CRA 
3 and Burkhart Fisheries in CRA 5.  Nearly all other CRA quota owners in all CRA stocks are 
significantly below the aggregation limits. 

16. FLC’s application is for generic consent to hold up to 20% of quota shares in CRA 4, CRA 7 and
CRA 8, rather than for a specific proposed purchase of quota.  FLC notes that there is no legal
requirement to have a pending agreement to purchase quota in order to seek an exemption.
However, we are aware that the Ministry for Primary Industries (previously Ministry of Fisheries)
has in the past expressed a policy preference that applications without a pending acquisition of
quota be declined. 9

17. FLC has not been provided with a copy of MPI’s internal policy guidance on this matter, but we
infer from a previous advice paper that it derives from a view that “speculative” applications
cannot be assessed reliably with regard to the statutory criteria in section 60(3) of the Act.10

MPI’s concern is that it is unable to adequately evaluate such an application against the criteria
in section 60(3) because the conditions that would apply at the time of the actual aggregation
(i.e., the future point in time when a quota purchase is made) may be different to those which
existed at the time of the evaluation.

18. While we understand MPI’s caution on this matter, FLC considers that the evaluation of a generic
application should be no different to that of an application for a pending purchase of quota.  For
both types of application (generic and pending purchase) the maximum limit on quota share
ownership is known (i.e., 20%, as specified in this application) and the impact of an entity owning
the specified amount of quota is therefore able to be evaluated.

19. The quota market is constantly changing in response to conditions in the fishery, the New
Zealand economy and export markets.  However, when assessing an application MPI must make
reasonable predictions about future conditions relevant to the matters in section 60(3).  This is
true irrespective of whether the timing of the quota transfer is known (for a pending transaction)
or not known precisely (for a generic application).  For example, an evaluation of a pending quota
purchase is not restricted to an analysis of impacts in the days immediately following the

8 Report provided by FishServe, 16 July 2015. 
9 This policy preference is set out in the decision letter from Hon Jim Anderton, Minister of Fisheries (29 September 2008), in relation to an 
application by Talley’s Group Management Ltd for exemption to aggregation limits for elephant fish.  
10 Ministry of Fisheries final advice on Application for consent for exemption from quota aggregation limits of Fisheries Act 1996 – Talley’s 
Group Management Ltd (11 September 2008). 
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purchase, but should also consider how the purchase may impact on quota owners and fishers, 
the efficiency of the industry, and other section 60(3) matters in the longer term. 

20. Future uncertainty is the norm, not the exception, in fisheries management decision-making.
This is why section 10 of the Act requires that an evaluation must be undertaken using the “best
available information” and that uncertainty should not be used as a reason for postponing or
failing to take any measure to achieve the purpose of the Act.  Section 60(3) requires the
Minister to “consider” the listed criteria, suggesting a less onerous decision threshold than would
be the case if the Minister was required  to “be satisfied” in relation to the identified criteria.  FLC
therefore considers that it is possible to evaluate a generic application for exemption against the
criteria in section 60(3).  We include information on these matters in Part 4 of this application.

21. Furthermore, FLC considers that there are special circumstances that justify the granting of a
generic exemption in this particular case.  These reasons include:

i. CRA aggregation limits already exceeded.  There are 38 current exemptions to rock
lobster aggregation limits recorded on the quota register, the most significant of which
are: 11

 CRA 3: Moana Pacific Fisheries and associated companies (32.7%)

 CRA 1: Moana Pacific Fisheries and associated companies (31%)

 CRA 5: Burkhart Fisheries and associated companies (26.89%)

 CRA 5: Ngai Tahu (26.76%)

 CRA 7: Ngai Tahu (23.32%)

 CRA 4: Moana Pacific Fisheries and associated companies (22.96%)

 CRA 2: Moana Pacific Fisheries and associated companies (21%)

The impact of the granting of FLC’s application can therefore be readily evaluated as other 
CRA quota owners already own (or are able to own) quota shares up to and exceeding the 
limits requested by FLC. 

ii. Requirement for rapid transactions of small CRA quota parcels.  The CRA quota market is
not like finfish, where it is common to see large quota parcels on the market.  In contrast,
CRA quota is tightly held and sales typically occur exceedingly rapidly, with shares on the
market for only a very short time.  In CRA 8 in particular, quota is sold in small parcels.
FLC cannot recall a parcel of CRA 8 quota larger than 2000 kg being traded in the past six
years, and the majority of transactions are in the 500 kg to 1000 kg range.  In FLC’s
experience, quota transactions are often settled in a single phone call in which the seller
offers the quota parcel and requires an instant response from FLC.  There is frequently no
advance warning of a pending quota transaction, and sellers require settlement within
two weeks of the quota being offered.  If a purchaser cannot meet these conditions, the
quota will be sold elsewhere.

In this intense market environment FLC is unable to maintain its competitiveness because
it is required to put a six month “hold” on any purchase agreement in order to apply for
an exemption to the aggregation limits.  Potential sellers are simply not approaching FLC
because they are aware that the company’s quota holdings are constrained by the
aggregation limits whereas its competitors’ are not.

11 Report provided by FishServe, 16 July 2015.  While 38 separate exemptions to CRA aggregation limits are recorded on the register, some 
appear to be duplicate exemptions for associated quota owners, resulting in a total of 21 distinct exemptions across all CRA stocks. 



Ministry for Primary Industries FLC application for quota aggregation limit exemption

iii. High value of CRA quota.  CRA quota shares are highly valued, with sale prices recently
exceeding $1 million per tonne.  If FLC is not able to participate on an equal footing in the
quota market, only one or two other quota owners will have sufficient scale and capital to
purchase quota, resulting in a restricted market with higher potential for anti-competitive
behaviour.  The high value of CRA quota is driven in part by strategic quota ownership by
a small number of companies.  FLC, like iwi-owned companies, is in the rock lobster
business for the long-haul and, as a result, places a higher value on quota than many
other quota owners.  A generic exemption from the aggregation limits would enable FLC
to participate on the same basis as its major competitors, with positive effects on the
operation of the quota market and (because of the tight relationship between rock
lobster quota and ACE) the ACE market.

iv. Commercial considerations.  A generic exemption will provide FLC with greater certainty
than requiring the company to apply for a series of smaller exemptions for each pending
quota purchase.  Certainty is vital for FLC’s ability to continue to invest and develop its
processing, marketing and export business.

Each application for exemption from the quota aggregation limits requires the
preparation of an application, a public consultation process, preparation of analysis and
final advice by MPI, a decision by the Minister and preparation of a Gazette Notice, and
takes at least six months to process.12  Given the very low aggregation limits in rock
lobster fisheries and the small size of quota parcels typically on offer, regulatory
efficiency is better served through the granting of generic exemptions where possible.

A generic exemption from aggregation limits would also reduce FLC’s business
compliance costs associated with managing the legal risk of quota forfeiture from
inadvertent breach of aggregation limits through association with other entities.

While certainty, regulatory efficiency and business compliance costs are not specific
decision criteria listed in section 60(3) of the Act, they are “other matters” that the
Minister may consider relevant, particularly in light of the Government’s Business Growth
Agenda, in which these three matters are part of the platform for building a more
productive and competitive economy.

22. It is also pertinent to note that while FLC’s application must be addressed on its merits, there are
at least three precedent-setting cases in which previous Ministers have granted exemptions in
the absence of pending transactions.  These exemptions all related to rock lobster and paua, and
were granted to the Chatham Islands Enterprise Trust, Ngai Tahu and Moana Pacific Fisheries.13

23. FLC’s request to own up to 20% of quota shares in specified stocks is based on a review of the
current level of aggregation of quota ownership in rock lobster stocks.  A 20% limit would place
FLC on a competitive basis with other major quota owners, while not providing FLC with any
undue advantage in the rock lobster business as other entities already own (or are able to own)
quota shares in excess of the limits requested by FLC.

4. LEGAL REQUIREMENTS

24. Section 60(3) of the Act sets out the matters that must be considered by the Minister when
making a decision on an application to hold quota in excess of the aggregation limits.  These
matters are considered below.

12 This application was lodged with MPI in August 2015. 
13 As cited in Ministry of Fisheries final advice on Application for consent for exemption from quota aggregation limits of Fisheries Act 1996 
– Talley’s Group Management Ltd (11 September 2008), page 9.
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Section 60(3)(a) the willingness and ability of other members of the New Zealand fishing 
industry to acquire quota of the relevant species 

25. The number of quota shares traded annually in CRA 4, CRA 7 and CRA 8 has been decreasing over
time, as shown in the table below, which compares the average percentage of quota shares
traded over the last three complete fishing years with the equivalent period ten years ago.

Average percentage of CRA quota shares traded annually 

Fishing 
years 

CRA 4 CRA 7 CRA 8 

2002/03 – 
2004/05 

12.9 18.3 6.5 

2012/13 – 
2014/15 

7.1 0.9 2.6 

26. FLC can only speculate on the willingness and ability of other members of the rock lobster
industry to purchase quota in CRA 4, CRA 7 and CRA 8, but the relatively low number of trades
suggests that the market is becoming constrained.  As noted above, only a small number of New
Zealand companies currently have sufficient scale and access to capital to be able to purchase
rock lobster quota.  This is particularly the case should larger packages of CRA quota come onto
the market.

27. There has already been a level of quota aggregation in CRA 4 and CRA 7 and, to a lesser extent, in
CRA 8.  In future (i.e., during the time period in which FLC would purchase packages of quota
under a generic exemption) the trend towards industry consolidation is likely to continue.  If
fewer companies have sufficient ability to acquire CRA quota, it is even more important that FLC
be enabled to participate in the quota market so as to mitigate any adverse effects of anti-
competitive behaviour that may arise as a consequence of the limited set of quota buyers.

Section 60(3)(b)(i) the likely effect of granting or withholding of the consent on the 
development of any new or existing stock or species 

28. Since its establishment, FLC has been at the forefront of the successful management and
development of the CRA 8 rock lobster fishery.  The company is committed to applying similar
management approaches in other fisheries including CRA 7 and CRA 4.  The withholding of
consent would limit FLC’s stake in CRA 4, CRA 7 and CRA 8 to current levels and will not allow the
company to maximise its efforts in the future development and sustainable management of rock
lobster fisheries.

Section 60(3)(b)(ii) the likely effect of granting or withholding of the consent on other quota 
owners or commercial fishers 

29. When assessing the impacts of FLC’s application on other members of the rock lobster industry,
it should be noted that granting the consent would not have an immediate impact on any
industry parties.  Because the requested consent does not relate to a specific transaction, quota
ownership in CRA 4, CRA 7 and CRA 8 will not change suddenly or rapidly.  It will instead evolve
incrementally over time, as is currently the case.  Other industry parties will therefore have more
time to adjust to any changes than would be the case if FLC’s request related to a specific
pending quota purchase.  It is also likely that FLC’s quota holdings in CRA 4, CRA 7 and CRA 8 will
fluctuate over time (within the requested limits) as a result of the company’s policy of purchasing
and on-selling packages of quota to fishers.
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30. With respect to impacts on other quota owners, FLC considers that the granting of the consent
would have:

 A positive effect on quota owners in CRA 4, CRA 7 and CRA 8 who wish to sell quota, as
there will be a bigger market for the sale of their quota, providing the seller with a
range of possible purchasers and potentially increasing the price they obtain for their
quota;

 A neutral effect on quota owners who wish to purchase quota but are not currently
bound by the aggregation limits (whether by virtue of statutory exemption or the level
of their current quota holdings), although these quota owners would be operating in a
marginally more competitive quota market; and

 A neutral effect on rock lobster quota owners who do not wish to buy or sell quota,
although the book value of their quota may increase as a consequence of a more
competitive quota market.

31. With respect to impacts on commercial fishers, FLC considers that the granting of the consent
will ensure that there will continue to be more than one large supplier of ACE in each rock
lobster fishery, which should generally benefit ACE-dependent fishers by improving the
competitiveness of the ACE market.  Granting the consent would therefore have:

 A positive effect on fishers in CRA 4, CRA 7 and CRA 8 who fish for FLC or who would like
to fish for FLC, as FLC will be in a stronger position to:

o provide these fishers with ACE; and

o encourage and support them into quota ownership, in line with the company’s
strategy;

 A neutral effect on ACE-dependent fishers who do not fish for FLC.  As is currently the
case in rock lobster fisheries, the position of ACE-dependent fishers will continue to
depend primarily on the strength and stability of the relationship between the fisher
and the relevant quota owner or ACE supplier.  These relationships should not be
directly affected by granting consent to FLC.

32. Although FLC considers that the effect on other industry members of granting the consent will be
neutral to positive, we are aware that some industry participants believe that strictly observed
aggregation limits are necessary to protect the economic position of individual fishers or small
quota owners.  The reality, however, is that any risks to small operators that might arise from the
generic exemption sought by FLC are present already as a result of statutory exemptions, granted
exemptions and current levels of quota aggregation in CRA 4, CRA 7 and CRA 8.  Smaller
operators should derive some comfort from the fact that FLC is a processor and exporter as well
as a quota owner – this means the company is as much interested in continuity of supply of
lobsters for processing through the supply of ACE to fishers as it is in return on investment as a
quota owner.  Furthermore, the company was founded by fishers, is still substantially owned by
fishers, and supports and includes the next generation of fishers.  It is therefore not in FLC’s
interests to control quota or ACE in a manner that disadvantages either ACE dependent fishers or
small quota owners.

33. Finally, if the consent is granted, some of the efficiencies and investments that may arise from
FLC’s ability to purchase additional quota shares are likely to benefit all quota owners and fishers
in CRA 8, CRA 7, CRA 4 and potentially also in other rock lobster fisheries.  These benefits include
spinoffs from the enhanced ability of FLC to invest in fisheries management, product research
and development, and the strengthening of New Zealand seafood brands in overseas markets.
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Section 60(3)(b)(iii) the likely effect of granting or withholding of the consent on the processing 
and marketing of that stock or species 

34. As New Zealand’s largest and most successful exporter of live rock lobsters, FLC has made 
considerable investments in technology, branding and marketing for live lobster export.  New 
Zealand is a relatively small global producer of seafood and ongoing investment is necessary if 
we wish to retain the premium reputation of our products and expand our market share.  
However, FLC cannot continue to increase its level of investment in marketing and processing 
without the improved economies of scale that will come from additional quota holdings.  Given 
FLC’s leading position, flow-on effects from the granting of the consent will have a beneficial 
effect on the processing and marketing of rock lobsters for all participants in the New Zealand 
industry. 
 

35. As noted above, certainty is vital for investment in processing and marketing, and a generic 
exemption will provide FLC with a stronger basis for investment than a series of case-by-case 
applications for pending quota purchases.   
 
Section 60(3)(b)(iv) the likely effect of granting or withholding of the consent on the ability of 
the applicant to take any other stock or species 

36. The granting of the consent would not have any impact on FLC’s ability to take rock lobster in 
areas other than CRA 4, CRA 7 or CRA 8 and will not have any impact on FLC’s ability to take 
other species, either immediately or in the future. 
 
Section 60(3)(b)(v) the likely effect of granting or withholding of the consent on the efficiency 
of the New Zealand fishing industry or any person engaged in the New Zealand fishing industry 

37. FLC considers that the low aggregation limits in rock lobster fisheries create inherent 
inefficiencies for two reasons.  First, the aggregation limits slow the process of industry 
consolidation because of the transaction costs involved in seeking and obtaining exemptions.  
Second, the aggregation limits distort the process and outcome of consolidation through their 
inequitable application across the industry.  The granting of a generic exemption to FLC will help 
alleviate some of these inherent inefficiencies.14    
 

38. At a company level, the granting of the consent will have a positive effect on the efficiency of 
FLC’s operations as a result of increased economies of scale and reduced business compliance 
costs. 
 

39. At an industry level, if the consent is granted, gradual additional consolidation of quota 
ownership will occur in CRA 4, CRA 7 and CRA 8.  Concentration of quota ownership is expected 
to improve the efficiency of industry collective management initiatives by reducing transaction 
costs among participating quota owners.  Efficient collective decision-making will enhance the 
industry’s ability to improve the utilisation of rock lobster resources while ensuring sustainability.  

 
Section 60(3)(c) such other matters as the Minister considers relevant 

40. The following matters may be considered relevant by the Minister. 
 

                                                
14 The majority of QMS species (where aggregation limits are 35% or 45% of the combined TACCs for the species) are not subject to these 
inefficiencies and inequities to the same extent.  As a result of the low aggregation limits in CRA fisheries, even the largest quota owners 
are still significantly below the aggregation limits that apply to most other species.  The largest quota owners across all CRA stocks are AFL 
(9.6% of combined TACCs), Ngai Tahu (9.3%) and FLC (5.4%). 
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i. Purpose of the Act (section 8).  The purpose of the Act, which is to provide for utilisation 
of fisheries resources while ensuring sustainability, provides context for decision-making.  
The requested exemption will help achieve the purpose of the Act by:  

 removing barriers to the efficient utilisation of fisheries resources;  

 enhancing the industry’s capacity for collective management of rock lobster 
fisheries;  

 enabling FLC to continue its management approach of ensuring the sustainability of 
rock lobster fisheries, with benefits for all quota owners in CRA 4, CRA 7 and CRA 8; 
and  

 facilitating the effective operation of the QMS. 

 
ii. Information principles (section 10).  The Act’s information principles require that the 

absence of, or any uncertainty in, any information should not be used as a reason for 
postponing or failing to take any measure to achieve the purpose of the Act.  This is 
directly relevant to the assessment of FLC’s application, given that actual quota purchases 
undertaken subject to the requested exemption may occur under conditions that differ 
from those of today. 

 
iii. Purpose of aggregation limits.  Although the purpose of aggregation limits is not specified 

in the Act, the most widely accepted purpose (based on Select Committee reports) is not 
to prevent quota concentration per se, but rather to avoid the unacceptable effects that 
could emerge from quota concentration, such as anti-competitive behaviour and 
disadvantage to small fishing operations.  As noted elsewhere in this application, FLC 
considers that:  

 the current pattern of ownership of CRA quota shares is such that anti-competitive 
behaviour is more likely to emerge if consent to FLC’s application is withheld; and 

 small fishing operations would be advantaged by FLC’s ability to purchase 
additional quota packages as a result of FLC’s strategy of assisting new fishers into 
the fishery and into quota ownership. 

An old Ministry of Fisheries advice paper indicates that lower aggregation limits were set 
for rock lobster, paua and bluenose because these were seen by the Select Committee as 
“nursery fisheries where new fishers can enter the industry”.15  However, the value of CRA 
quota is now such that rock lobster can no longer be considered an “entry level” fishery 
unless the entrance of new fishers is actively facilitated by larger quota owners such as 
FLC. 

 
iv. The Commerce Act 1986.  Independently of Fisheries Act requirements, the Commerce 

Act in Part 2 prohibits behaviour that restricts competition (i.e., anti-competitive or 
restrictive trade practices) and in Part 3 prohibits mergers and acquisitions that 
substantially lessen competition in the market.  If consent is granted to FLC to exceed the 
aggregation limits, the Commerce Act constraints would continue to apply in relation to 
individual quota purchases (although the new limits requested by FLC are still 
considerably below the levels that would require Commerce Commission scrutiny). 

 
v. The Business Growth Agenda (BGA) and other relevant government policy.  FLC’s 

application is consistent with the BGA, as it will support the growth and development of a 
major exporter of premium New Zealand seafood, with spin-offs for the positive 

                                                
15 Ministry of Fisheries final advice on Application for consent for exemption from quota aggregation limits of Fisheries Act 1996 – Talley’s 
Group Management Ltd (11 September 2008) Appendix F. 
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reputation of New Zealand seafood exports generally.  Granting the application will 
provide social and economic benefits, including employment, in the regions in which FLC 
operates, consistent with the BGA’s focus on regional economic growth. 

 

5. SUMMARY 

41. FLC requires exemption from the aggregation limits to enable the company to develop its 
business and continue to be a competitive participant in the quota markets for CRA 4, CRA 7 and 
CRA 8.  FLC therefore seeks consent to own up to 20% of quota shares in CRA 4, CRA 7 and CRA 8.  
Consent is sought in perpetuity and without conditions.  

 
42. A generic exemption rather than exemption for a pending quota purchase is required because of 

the special circumstances of the CRA quota market (high values, small quota parcels, rapid sales) 
and business considerations such as certainty, regulatory efficiency and reduced business 
compliance costs.  The impacts of a generic consent can be readily evaluated by MPI as other 
quota owners currently own or are able to own CRA quota up to and in excess of the limits 
requested by FLC.  

 
43. The granting of the application would have a positive effect on other participants in the rock 

lobster industry, primarily because the current status and trends in CRA quota ownership are 
such that granting consent to FLC will reduce future risk of anti-competitive behaviour in both 
the quota and ACE markets.  Granting consent will also better achieve the purpose of the Act 
with respect to providing for utilisation and ensuring sustainability of rock lobster fisheries. 

 
44. If further information is required in relation to this application, please contact: 

Mark Peychers:  mark@flc.co.nz  

mailto:mark@flc.co.nz
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Appendix 2: Fiordland Lobster Company’s amended application 
- June 2017 
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SCHEDULE 1 – PROPOSED CONDITIONS TO S 60 CONSENT 

The table below sets out: 

(i) the proposed conditions for a consent to allow Fiordland Lobster Company Limited to acquire up to 15,000,000 spiny rock lobster quota shares 

in certain quota management areas; and 

(ii) what is required to evidence that the consent conditions have been satisfied. 

CONDITION NATURE OF CONDITION EVIDENCE OF SATISFACTION 

1. Quota offer

requirement

FLC must, in each Relevant Year: 

(a) offer to at least five Fishers in aggregate an amount of 

CRA 4 Quota that is no less than 10% of the aggregate 

amount of CRA 4 Quota acquired by FLC during that 

Relevant Year; 

(b) offer to at least five Fishers in aggregate an amount of 

CRA 8 Quota that is no less than 10% of the aggregate 

amount of CRA 8 Quota acquired by FLC during that 

Relevant Year; 

(c) offer in aggregate an amount of Quota that is no less than 

10% of the aggregate amount of Quota acquired by FLC in 

all quota management areas during that Relevant Year, i 

provided that: 

(d) the requirement in paragraph (a) shall only apply where FLC 

has acquired at least 50,000 quota shares in CRA 4 

(Wellington/Hawkes Bay) during that Relevant Year; 

(e) the requirement in paragraph (b) shall only apply where FLC 

has acquired at least 50,000 quota shares in CRA 8 

(Southern) during that Relevant Year; and 

This condition shall be deemed to be satisfied for each 

Relevant Year, on receipt by the Chief Executive of a 

Statutory Declaration (Quota Offers) which has been 

completed in accordance with its terms and which shall 

certify that the quota offer conditions of the Consent have 

been met, to be received by the Chief Executive no later 

than 30 days after the final day of the Relevant Year in 

question. 
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(f) any such offer of Quota: 

(i) must be made at a price per quota share no greater 

than the price paid by FLC for the quota share that FLC 

is offering for sale; and 

(ii) may be on any other terms or conditions determined 

by FLC (acting reasonably), which, for the avoidance of 

doubt, may include any terms or conditions which FLC 

has applied to an offer of Quota by FLC to a Fisher prior 

to the date the Consent is granted. 

2. ACE Support FLC must, in each Relevant Year, provide ACE Support in relation 

to at least 50% of Total ACE acquired in each Area during the 

Relevant Year. 

This condition shall be deemed to be satisfied for each 

Relevant Year, on receipt by the Chief Executive of a 

Statutory Declaration (ACE Support) which has been 

completed in accordance with its terms and which shall 

certify that the ACE Support condition of the Consent has 

been met, to be received by the Chief Executive no later 

than 30 days after the final day of the Relevant Year in 

question. 

3. Reporting FLC must provide the following information to the Chief Executive 

no later than 30 days after the final day of each Relevant Year: 

(a) a Statutory Declaration (Quota Offers) which has been 

completed in accordance with its terms and which shall 

certify that the quota offer conditions of the Consent have 

been met;  

(b) a Statutory Declaration (ACE Support) which has been 

completed in accordance with its terms and which shall 

certify that the ACE Support condition of the Consent has 

been met; 

(c) the following details in relation to each completed 

acquisition of Quota in any of the Areas during the Relevant 

This condition shall be deemed to be satisfied for each 

Relevant Year on receipt by the Chief Executive of the 

Annual Report  no later than 30 days after the final day of 

the Relevant Year in question. 
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Year: 

(i) the name of the vendor; 

(ii) the amount of Quota acquired; 

(iii) the quota management area to which the Quota 

relates; and 

(iv) the date of the acquisition, 

together, the Annual Report. 

Application of conditions 

(i) If the Consent conditions are satisfied for each of the first four Relevant Years, then the conditions shall cease to apply, and the Consent shall 

be unconditional, on and from the date that the Consent conditions for the fourth Relevant Year are satisfied. 

(ii) If FLC provides the Chief Executive with notice of an acquisition by FLC of Quota in any of the Areas as part of its properly completed Annual 

Report (Notified Acquisition) the Quota acquired in respect of the Notified Acquisition shall no longer be subject to the Consent conditions. 
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Definitions - capitalised terms used in this table have the meanings given to them below, unless defined earlier in the table. 

ACE Means annual catch entitlement (in kilogrammes) for Lobster. 

ACE Support Means either:  

a) a loan advanced by FLC to a Fisher to assist the Fisher to acquire ACE from a person other than FLC, where that loan is: 

(i) for the full value of the ACE being acquired by the Fisher in the particular acquisition of ACE to which the loan 

relates; 

(ii) interest free for at least nine months from the date the loan is advanced by FLC to the Fisher; and 

(iii) otherwise on any other terms or conditions determined by FLC (acting reasonably), which, for the avoidance of 

doubt, may include any terms or conditions which FLC has applied to a similar loan made by FLC to a Fisher prior to 

the date the Consent is granted; or 

b) a sale of ACE by FLC to a Fisher, where that sale of ACE is conducted on the following terms: 

(i) the Fisher is not required to pay for the ACE which is the subject of the sale until Lobster caught by the Fisher 

under that ACE is sold to FLC; and  

(ii) the unpaid purchase price does not accrue any interest for a period of at least: 

A nine months following the date the ACE is transferred to the Fisher; or 

B the date the ACE is transferred to the Fisher to the date the Fisher pays for the ACE which is the subject of 

the sale, 

whichever is the shorter; and 

(iii) otherwise on any other terms or conditions determined by FLC (acting reasonably), which, for the avoidance of 

doubt, may include any terms or conditions which FLC has applied to a similar sale of ACE from FLC to a Fisher prior 

to the date the Consent is granted. 

Areas Means the following quota management areas: 

(a) CRA 4 (Wellington/Hawkes Bay); 
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(b) CRA 7 (Otago); and 

(c) CRA 8 (Southern). 

Chief Executive Means the Chief Executive of the Ministry for Primary Industries. 

Consent Means the consent for FLC to acquire up to 15,000,000 Lobster quota shares in each of quota management areas CRA 4 

(Wellington/Hawkes Bay), CRA 7 (Otago) and CRA 8 (Southern) granted by the Minister for Primary Industries pursuant to 

section 60(1) of the Fisheries Act 1996. 

CRA 4 Quota Means individual transferrable quota for Lobster in quota management area CRA 4 (Wellington/Hawkes Bay). 

CRA 8 Quota Means individual transferrable quota for Lobster in quota management area CRA 8 (Southern). 

Fisher Means any person involved in the catching, taking, or harvesting of Lobster, or any Representative of such a person. 

FLC Fiordland Lobster Company Limited and its subsidiaries. 

Lobster Spiny rock lobster. 

Relevant Year Means the period starting on 1 April and running to 31 March in the following year, with the first Relevant Year being the period 

running from 1 April 2017 to 31 March 2018. 

Representative Means any person who holds Quota or ACE on behalf of a Fisher, or for the purposes of enabling a Fisher to utilise the benefit of 

that Quota or ACE (whether as a trustee, nominee or otherwise). 

Statutory 

Declaration 

(ACE Support) 

Means a statutory declaration in relation to FLC’s compliance with condition two of the Consent, in the prescribed form. 

Statutory 

Declaration 

(Quota Offers) 

Means a statutory declaration in relation to FLC’s compliance with condition one of the Consent, in the prescribed form. 
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i  As CRA 7 has a very small TACC and therefore low sale volumes, the applicant has historically had to work hard to ensure it has sufficient access to quota to maintain 
supply for its current fishers.  Accordingly, the applicant is not proposing a separate offer for CRA 7, rather is proposing an offer of 10% based on all quota management 
areas.  

Total ACE Means, in respect of an Area, the aggregate of: 

(a) ACE in that Area that FLC acquires during the Relevant Year; and 

(b) ACE in that Area that a Fisher acquires during the Relevant Year using ACE Support (other than ACE acquired by a Fisher 

from FLC). 

Quota Means individual transferrable quota for Lobster. 
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SCHEDULE 2 – STATUTORY DECLARATIONS 

STATUTORY DECLARATION (QUOTA OFFERS) 

I <FULL NAME, OCCUPATION AND PLACE OF RESIDENCE> solemnly and sincerely declare 

that in relation to the period between <DATE> and <DATE> (the Period): 

1. FLC offered at least five Fishers Quota during the period; 

2. the offers of Quota made by FLC to Fishers during the Period were for an aggregate 

amount of: 

(a) [CRA 4 Quota no less than ten per cent of the total CRA 4 Quota that FLC 

acquired during the Period;]* 

(b) [CRA 8 Quota no less than ten per cent of the total CRA 8 Quota that FLC 

acquired during the Period; and]* 

(c) Quota no less than ten per cent of the total Quota that FLC acquired during 

the Period, 

(together, the Minimum Threshold); and 

3. in relation to offers of Quota by FLC to Fishers which count toward FLC meeting the 

Minimum Threshold, all of those offers were made at a price per quota share no 

greater than the price paid by FLC for the quota share that FLC is offering for sale.  

And I make this declaration conscientiously believing the same to be true and by virtue of 

the Oaths and Declarations Act 1957. 

Unless defined herein, capitalised terms used in this statutory declaration have the 

meanings given to them in the consent for FCL to acquire up to 15,000,000 spiny rock 

lobster in each of quota management areas CRA 4 (Wellington/Hawkes Bay), CRA 7 

(Otago) and CRA 8 (Southern) granted by the Minister pursuant to section 60(1) of the 

Fisheries Act 1996 on <DATE>. 

* [Drafting note – only required if FLC has acquired at least 50,000 quota shares 

for Lobster in the relevant Area during the Period] 
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STATUTORY DECLARATION (ACE SUPPORT) 

I <FULL NAME, OCCUPATION AND PLACE OF RESIDENCE> solemnly and sincerely declare 

that in relation to the period between <DATE> and <DATE>, FLC has provided 

ACE Support in relation to at least 50% of Total ACE acquired in each Area during the 

Period. 

And I make this declaration conscientiously believing the same to be true and by virtue of 

the Oaths and Declarations Act 1957. 

Capitalised terms used in this statutory declaration have the meanings given to them in 

the consent for FCL to acquire up to 15,000,000 spiny rock lobster in each of quota 

management areas CRA 4 (Wellington/Hawkes Bay), CRA 7 (Otago) and CRA 8 (Southern) 

granted by the Minister pursuant to section 60(1) of the Fisheries Act 1996 on <DATE>. 
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Appendix 3: Select Committee consideration of aggregation 
provisions 

The Select Committee that reported to Parliament on the Fisheries Bill (as it was before 

becoming the 1996 Act) explained that: 

“Aggregation limits on quota holdings are provided for in the Fisheries Act 1983 to prevent 

monopolistic behaviour and to protect smaller fishing operations. The Bill continues the 

existing aggregation limits.” 

 

The Committee also recorded that there was a divergence of views between smaller operators 

and larger enterprises. Smaller operators submitted that “the aggregation limits safeguarded 

their continuing access to quota, prevented dominance, ensured competition in each of the 

catching, processing and marketing sectors, and kept processing of fish within New Zealand.” 

Larger enterprises considered that aggregation limits were an unnecessary constraint on 

investment, etc, and requested that the Commerce Commission be employed to address issues 

of market dominance. 

 

The Committee recommended (and Parliament later enacted) a regime with low aggregation 

limits for paua, rock lobster and bluenose because they are “nursery fisheries where new 

fishers can enter the industry” and higher limits for other species. The Committee also 

recognised that “other fisheries, particularly deepwater fisheries, require a substantial 

investment to enter” and that “to be internationally competitive in many fisheries requires 

holding enough quota to achieve economies of scale”. 

 

Aggregation limits, with the allowance of different levels of aggregation according to the 

nature of the species, were created to achieve the objective of Parliament. As reported in 

Committee, “We have made provision for some considerable rationalization at the top end of 

the quota and the business end but we have protected the nursery opportunity for fishermen”.  

 

From this legislative history, it is clear that Parliament’s rationale for aggregation limits was 

not to prevent quota concentration per se, but rather to avoid unacceptable effects that could 

emerge: anti-competitive behaviour, and disadvantage to small fishing operations in those 

fisheries in which access is easier (lower input costs, little to no processing required, no 

requirement for development of international market, etc.). 

 

Developments since aggregation limits were established 

 

There has been considerable development in New Zealand fisheries and the fisheries 

management system since aggregation limits were established, and the levels of permissible 

aggregation were determined. A key summary effect of these changes is that the imposition of 

limits on the amount of quota held by an individual does not directly limit control over access 
to a fishery: 

a) The quota ownership right was separated from the catching right with the introduction of 

ACE in 2001, and there is no limit on the amount of ACE that may be held by one person 

or company (theoretically a person or company could hold 100% of ACE in any given 

stock or species for any one year). Aggregation limits were introduced at a time when 

quota equated to the harvesting right and the legislation has not been amended to refer 

expressly to matters concerning the ACE market. 
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b) The catch balancing regime introduced by the 1996 Act ensures that control of quota – 

and later ACE – does not impose a legal limit on commercial access to the fishery and it is 

not a criminal offence to fish without ACE for most stocks (for rock lobster, 3 tonnes of 

ACE is required before a fisher may take any stock (section 74 of the Act)). A fisher must 

ensure catch is balanced against ACE for that stock, or else deemed values must be paid. 

The control of quota does not give a legal ability to control access – all that is required is 

that a person holds a fishing permit. Commercial access for directed fishing activity will 

almost certainly be made uneconomical if ACE is unavailable, or too high in price, or the 

deemed value is set at a rate that renders fishing economical. 

 

MPI considers the relevance of the level of quota ownership/aggregation on the matters that 

you are required to consider under s 60(3) of the 1996 Act and Parliament’s rationale behind 

prescribing aggregation limits (limiting market power and the protection of small quota 

holders) is considerably less than it was at the time aggregation limits were first introduced. 

 

However, since quota generates ACE at the start of each fishing year, a quota holder in a 

dominant position in the fishing rights market can influence the economic viability of other 

fishers, even though access cannot be prevented. Since deemed values should be set to ensure 

that the TACC is not over-caught (while providing some measure of flexibility), the 

availability of quota/ACE at a reasonable price may in effect be the only way to access the 

fishery. As such, quota ownership at the very least can exert control over the ACE market and 

access to fish. 
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Appendix 4: Other matters to consider (section 60(3)(c)) 

FLC and submitters raised several other matters that they believe to be relevant to the consent. 

These are analysed in detail below. 

ROCK LOBSTER AGGREGATION LIMITS ALREADY EXCEEDED 

FLC’s state that the impact of granting their exemption can be readily evaluated as other rock 

lobster quota owners already own (or are able to own) quota shares up to and exceeding the 

limits requested by FLC. The most significant of which are (see Appendix 5 for all rock 

lobster exemptions): 

 CRA 3: Moana Pacific Fisheries and associated companies (32.7%); 

 CRA 1: Moana Pacific Fisheries and associated companies (31%); 

 CRA 5: Burkhart Fisheries and associated companies (26.89%); 

 CRA 5: Ngai Tahu (26.76%); 

 CRA 7: Ngai Tahu (23.32%); 

 CRA 4: Moana Pacific Fisheries and associated companies (22.96%); 

 CRA 2: Moana Pacific Fisheries and associated companies (21%). 

 

Submitter Ngati Kahungunu Iwi Incorporated considers that there are special circumstances 

that justify the granting of a generic exemption because thirty eight rock lobster aggregation 

limits have already been granted. Wakatu Resources also suggest the existing exemptions 

have not had a detrimental effect on the fishery or the industry. MPI is not aware of any 

negative impacts the existing rock lobster aggregation limit exemptions have had on the rock 

lobster industry in general. 

 

MPI considers the relevance of the level of quota ownership/aggregation on the matters that 

you are required to consider under section 60(3) of the Act and Parliament’s rationale behind 

prescribing aggregation limits (limiting market power and the protection of small quota 

holders) is considerably less than it was at the time aggregation limits were first introduced. 

However, a quota holder in a dominant position in the quota and ACE markets can influence 

the economic ability of other fishers. 

HIGH VALUE OF ROCK LOBSTER QUOTA 

FLC state that if it cannot participate on an equal footing in the quota market, only one or two 

other quota owners will have sufficient scale and capital to purchase quota, resulting in a 

restricted market with higher potential for anti-competitive behaviour. FLC consider that a 

generic exemption from the aggregation limits would enable it to participate on the same basis 

as its major competitors, with positive effects on the operation of the quota market and the 

ACE market. 

 

Submitter Wairarapa Building Society disagrees that FLC’s inability to compete for the 

purchase of quota is a special circumstance justifying the granting of a generic exemption. 

This submitter considers that is exactly what the aggregation limits are designed to do as 

intended by Parliament. 
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This matter is closely linked to other matters already discussed above 60(3)(a): willingness 

and ability, and 60(3)(b)(ii): effect on other quota owners and fishers. 

RAPID TRANSACTIONS OF SMALL ROCK LOBSTER QUOTA PARCELS 

FLC suggest that the rock lobster quota market is not like finfish, where it is common to see 

large quota parcels on the market. Rock lobster quota is instead tightly held and sales 

typically occur exceedingly rapidly, with shares on the market for only a very short time (i.e. 

sales are often settled in a single phone call). 

 

FLC state that it is unable to maintain its competitiveness because it is required to put a 

“hold” on any purchase agreement in order to apply for an exemption to the aggregation 

limits. Potential sellers are simply not approaching FLC because it is are aware that the 

company’s quota holdings are constrained by the aggregation limits whereas its competitors’ 

are not. 

 

MPI acknowledges that rock lobster quota parcels are generally sold in small lots and sell 

quickly. The current process for seeking aggregation exemption can take time and does not 

enable FLC to act quickly to secure quota purchases in CRA 4, 7 and 8. 

COMMERCIAL CONSIDERATIONS 

FLC consider that a generic (prospective) exemption will provide the company with greater 

certainty than requiring them to apply for a series of smaller exemptions for each pending 

quota purchase. Certainty is vital for FLC’s ability to continue to invest and develop its 

processing, marketing and export business. 

 

Each application for exemption from the quota aggregation limits requires the preparation of 

an application, a public consultation process, preparation of final advice by MPI, a decision 

by you (granting or withholding consent), and preparation of a Gazette Notice. Given the low 

aggregation limits in rock lobster fisheries and the small size of quota parcels typically on 

offer, FLC considers that regulatory efficiency is better served through the granting of generic 

exemptions where possible. 

 

A generic exemption from aggregation limits would also reduce FLC’s business compliance 

costs associated with managing the legal risk of quota forfeiture from inadvertent breach of 

aggregation limits through association with other entities. 

 

MPI notes that applications for aggregation limit exemptions are not necessarily responsive to 

the needs of an applicant and can result in a lengthy process. Granting of a generic exemption 

to FLC would reduce some administrative burden for MPI, but it is not a strong reason on its 

own to grant or withhold consent. 

PURPOSE OF THE ACT (SECTION 8) 

FLC consider that the requested exemption will help achieve the purpose of the Act by:  

 removing barriers to the efficient utilisation of fisheries resources; 

 enhancing the industry’s capacity for collective management of rock lobster fisheries; 

 enabling FLC to continue its management approach of ensuring the sustainability of rock 
lobster fisheries, with benefits for all quota owners in CRA 4, 7 and 8; 
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 facilitating the effective operation of the QMS. 

 

The broad concerns over utilisation and sustainability are stated in the purpose of the Act. 

Those utilisation and sustainability concerns are relevant to your assessment of the likely 

effect on quota holders under section 60(3)(b)(ii), and of the likely effect on the efficiency of 

the New Zealand fishing industry under section 60(3)(b)(v). 

INFORMATION PRINCIPLES (SECTION 10) 

The Act’s information principles direct how decision makers should respond when 

information is uncertain. FLC consider that these information principles are directly relevant 

to the assessment of their application, given that actual quota purchases undertaken subject to 

the requested exemption may occur under conditions that differ from those of today. 

In this document, MPI has endeavoured to present the best available information and note 

where uncertainties remain in relation to FLC’s application. 

PURPOSE OF ROCK LOBSTER AGGREGATION LIMITS 

Rock lobster aggregation limits were originally set to prevent companies buying a large 

portion of quota for a stock, thereby gaining an unfair competitive advantage over smaller 

companies. Despite this limit, there are 38 current exemptions to rock lobster aggregation 

limits recorded on the quota register (Appendix 5). 

 

A number of submitters commented on the original purpose of aggregation limits. Some 

submitters noted that aggregation limits must be adhered to, to protect the economic position 

of individual fishers and the limits were established in consultation with the industry when 

lobster came into the QMS. Other submitters suggest that a generic review of rock lobster 

aggregation limits should be progressed as the “horse has already bolted” and are no longer 

appropriate in the current environment. It has also been suggested that the Act should be 

amended to set an aggregation limit of 20% across all rock lobster stocks to minimise any 

advantages held by companies who already hold exemptions, which can lead to manipulation 

of ACE prices. New Zealand Sport Fishing Council on the other hand consider that 

aggregation limits granted by New Zealand law are already too high, with 2% to 5% limits 

representing a normal range in offshore jurisdictions (no examples were provided, however). 

 

MPI notes that a review of rock lobster aggregation limits in general is outside of your 

relevant considerations on FLC’s application for consent. MPI is currently considering 

whether a review of aggregation limits could be progressed as part of the Future of our 

Fisheries programme. 

 

MPI notes that most of the benefits suggested by FLC in relation to the proposed exemption 

would be generic to any other company seeking exemption. Therefore, FLC’s application and 

issues raised during consideration of it point to the need to review the aggregation limits more 

generally. 

THE COMMERCE ACT 1986 

The Commerce Act 1986 prohibits behaviour that restricts competition (i.e. anti-competitive 

or restrictive trade practices) and prohibits mergers and acquisitions that substantially lessen 

competition in the market, independently of Fisheries Act requirements. FLC note that if their 
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consent was granted the Commerce Act constraints would continue to apply in relation to 

individual quota purchases. 

 

Wairarapa Building Society believes that Parliament chose to restrict aggregation to 10% of 

the TACC in rock lobster fisheries in 1996, 10 years after the Commerce Act, and that this 

provides evidence that Parliament did not believe ordinary competition law of itself was 

sufficient to achieve its intentions. MPI does not consider that it is accurate to infer that 

Parliament did not consider that ordinary competition law was sufficient, rather that specific 

fisheries law may have been preferred. MPI understands that rock lobster aggregation limits 

were originally put in place with the support of the rock lobster industry. 

 

One individual submitter considers that agreements that FLC has with its investors (other 

quota holders) appears to be in contravention of Section 27 of the Commerce Act (i.e. no 

person shall enter into a contract or arrangement that is likely to have the effect of 

substantially lessening competition in a market). Based on information provided in other 

submissions and discussions with FLC, MPI has no information to suggest that the 

agreements that FLC have with other quota holders are at a level that would require 

Commerce Commission scrutiny. 

BUSINESS GROWTH AGENDA AND OTHER RELEVANT GOVERNMENT POLICY 

FLC consider that their application is consistent with the government’s Business Growth 

Agenda, as it will support the growth and development of a major exporter of premium New 

Zealand seafood, with spin-offs for the positive reputation of New Zealand seafood exports 

generally. Granting the application in FLC’s eyes would provide social and economic 

benefits, including employment, in the regions in which FLC operates, consistent with the 

growth agenda’s focus on regional economic growth. 

 

MPI realises that granting consent to FLC might have social and economic benefits at the 

national and regional levels, that are consistent with the growth agenda. This matter is linked 

to section 60(3) considerations of effects on quota holders and fishers (60(3)(b)(ii)), effects on 

processing and marketing of rock lobster (60(3)(b)(iii)), and the efficiency of industry 

(60(3)(b)(v)). MPI has already considered these aspects in previous sections. 
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Appendix 5: Existing rock lobster quota aggregation limit 
exemptions 

Overall there have been 38 separate aggregation limit exemptions granted for rock lobster. 

Currently there are 21 distinct exemptions across all rock lobster stocks because of company 

mergers and associated quota owners. Of the 21 current exemptions, one applies in CRA 4 

and two apply in each of CRA 7 and 8. 

Stock code 
Count of 

current distinct 
exemptions 

Client name 
Quota aggregation 
limit exemption (%) 

CRA 1 1 

Te Ohu Kaimoana Trustee Limited 

31 Moana Fishing Limited 

Moana Pacific Fisheries Limited 

CRA 2 
2 

Te Ohu Kaimoana Trustee Limited 

21 Moana Fishing Limited 

Moana Pacific Fisheries Limited 

3 Te Ohu Kaimoana Trustee Limited 10.48 

CRA 3 

4 
Moana Fishing Limited 

32.7 
Moana Pacific Fisheries Limited 

5 Te Ohu Kaimoana Trustee Limited 23 

6 Gisborne Fisheries 1955 Limited 16.8 

CRA 4 7 

Te Ohu Kaimoana Trustee Limited 

22.96 Moana Fishing Limited 

Moana Pacific Fisheries Limited 

CRA 5 

8 

Dennis Lindsay Burkhart 

26.89 
Trevor Milton Burkhart 

Lanfar Holdings (No 4) Limited 

Burkhart Fisheries Limited 

9 
Ngai Tahu Seafood Products Limited 

26.76 
Ngai Tahu Seafood Resources Limited 

10 Te Ohu Kaimoana Trustee Limited 18 

CRA 6 

11 Te Ohu Kaimoana Trustee Limited 24.03 

Expired Chatham Island Packing Company Limited 22.62 

12 Chatham Quota Owner Limited 22.15 

13 Fastforward Holdings Limited 15.57 

CRA 7 
14 

Ngai Tahu Seafood Products Limited 
23.32 

Ngai Tahu Seafood Resources Limited 

15 Te Ohu Kaimoana Trustee Limited 12 

CRA 8 

16 Te Ohu Kaimoana Trustee Limited 19 

17 
Ngai Tahu Seafood Products Limited 

13.92 
Ngai Tahu Seafood Resources Limited 

CRA 9 

18 Port Tarakohe Limited 12.48 

19 

Te Ohu Kaimoana Trustee Limited 

12 Moana Fishing Limited 

Moana Pacific Fisheries Limited 

20 
Ngai Tahu Seafood Products Limited 

10.994 
Ngai Tahu Seafood Resources Limited 

CRA 10 21 Te Ohu Kaimoana Trustee Limited 15 
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Appendix 6: Submissions made on FLC’s initial application 

Summary of submissions received, including an indication on whether the submitter supported 
or opposed FLC’s application ( = support,  = oppose, - = neutral). 

I & PM Boyce Family Trust 

Wairarapa Building Society 

H.G. (Joe) Cave – Southern Seafoods 

Te Ohu Kaimoana Trustee Limited 

David Jones 

William McWilliam 

Ernest Cave 

A. Heineman 

Ngai Tahu Seafood, Ngai Tahu Seafood Resources Limited and Ngai Tahu Seafood Products Limited 

Ngati Toa 

Bill Hansen 

Phil Hawkins 

CRA 8 Management Committee Incorporated (CRAMAC 8) - 

Birchall Family 

Peter Borrie 

Southern Ocean Lobster Limited 

Ngati Kahungunu Iwi Incorporated 

Johnson Family Trust 

Te Atiawa (Taranaki) Holdings Limited 

Iwi Collective Partnership 

Leigh Lobster Limited 

Russell and Jan Keen 

EM Gray and RA Voice 

S J Cave Limited 

Bruce Matthews (assumed) 

New Zealand Sport Fishing Council 

RG & RL Haggerty Family Trust (assumed) 

L & B Taspac 

Wakatu Resources Limited - 

Helen Cave – Southern Seafoods 

J E L Investments Limited 

EBD (S.I.) Limited 

Pahaoa Fishing Limited 

Noel Anderson 

GN & Wa Burkhart Partnership and Manaia Reef Trust 

Neil & Leanne Bramley and Seamade New Zealand Limited 

Burkhart Fisheries Limited, Lanfar Holdings (No 4) Limited, and The Dam Vineyard Limited 

Roderick McRae 

CJ & HC Peychers 

Schuck Enterprises Limited 

Karen Simcox 

TL Brosnahan 

Geoff & Paula Price 

Bergin Barry Quota Holdings Limited 

West Hotel Limited 

Individual identified as “garth.janine” 

Geoffrey & Kim Basher 














































































































































































