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26. The consultation document outlined three options concerning the carry forward of rock
lobster ACE:

26.1. Option A: Retaining the status quo – making no changes to the Fisheries Act
1996, and not enabling rock lobster ACE carry forward;

26.2. Option B: Enabling carry forward of up to 10% of the total ACE held by individual
fishers, if uncaught (by removing rock lobster from Schedule 5A of the Act via 
Order in Council); and

26.3. Option C: In addition to Option B, enabling the one-off carry forward of all 
uncaught rock lobster ACE, beyond 10% (which would require a legislative 
amendment to the Act).

27. Fisheries New Zealand indicated a preference for option B during consultation, as it would:
provide rock lobster fishers with the same catch flexibility as most other fisheries (as
provided for under the Act); is unlikely to lead to additional sustainability risks; and provide
flexibility to address future market disruptions.

28. In total 369 submissions and responses were received from Māori and stakeholder groups
(commercial, recreational, environmental, independent experts, and the general
public/unspecified).

29. Non-commercial interests favored Option A primarily due to sustainability concerns.

30. Fisheries New Zealand advises me that rock lobster stocks are overall healthy, with catch
limits set at sustainable levels. They also advise that rock lobster stocks are closely
monitored with catch limits assessed for their suitability on an almost annual basis.
Further, for stocks where the TACC is reduced, the carry forward provisions would not
apply.

31. Many Māori groups and some commercial fishing interests favored Option B on the basis
that it provides rock lobster fishers with the same catch flexibility and equity as most other
fisheries, and that it would not affect sustainability. This was generally supported on the
condition that it was a one-off carry forward for the upcoming fishing year only.

32. Most commercial interests favored Option C to avoid significant financial losses. The scale
of financial losses are related to the individual business decisions and circumstances.
Some fishers spread their effort (and risk) throughout the season while others seek to
capitalise on higher prices towards the end of the season.

33. Fisheries New Zealand is satisfied that market fluctuations are a compelling argument for
enabling a proportional (up to 10%) carry forward of ACE, consistent with other stocks.
Longer term sustainability risks associated with a one-off carry forward of more than 10%
of uncaught ACE are uncertain. There may be short term impacts on access to rock
lobster for recreational and customary fishers as a result of increased commercial activity
or instances of localised depletion.

34. However, if total carry forward was allowed, it would set a new precedent beyond the 10%
carry forward provisions of the Act and Fisheries New Zealand have significant concerns
for sustainability and responsive management approaches as well as disruption to current
scientific approaches.
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Timing and 28-day rule 

51. Subject to Cabinet and Executive Council approval, the Order will be gazetted on 12 
March and come into force on 1 April. 

52. A waiver of the 28-day rule is being sought: as the Order is being made in response to 
extraordinary circumstances brought about by the Coronavirus (COVID-19) outbreak; the 
Order is enabling not restrictive; there is a pressing need to provide clarity to affected 
fishers; there is minimal impact on the general public and it is more likely to affect the 
commercial rock lobster fishing sector; and in order for the Order to be effective it needs to
come into force on 1 April in time for the start of the next fishing year.

Compliance

53. The Order complies with:

53.1. the principles of the Treaty of Waitangi; 

53.2. the rights and freedoms contained in the New Zealand Bill of Rights Act 1990 or 
the Human Rights Act 1993; 

53.3. the principles and guidelines set out in the Privacy Act 1993;

53.4. relevant international standards and obligations; 

53.5. the Legislation Guidelines (2018 edition), which are maintained by the Legislation 
Design and Advisory Committee.]

54. The process to make amendments to Schedule 5A is set out in section 67B of the Act, 
which states:

Section 67B Amendments to Schedule 5A

1) The Governor-General  may from time to  time,  by Order  in  Council  made on the
recommendation of the Minister, amend Schedule 5A by—

a. adding 1 or more stocks to that schedule:

b. omitting 1 or more stocks from that schedule.

2) An Order in Council made under subsection (1) takes effect on and from the first day
of the next fishing year for the stocks concerned.

3) Before recommending the making of an Order in Council under subsection (1), the
Minister must consult with such persons or organisations as the Minister considers
are  representative  of  those  classes  of  persons  having  an  interest  in  the  stocks
subject to the order.

55. I am satisfied that all statutory prerequisites have been met.

Regulations Review Committee

56. I do not consider that there are any grounds for the Regulations Review Committee to 
draw the Order to the attention of the House under Standing Order 319.

Certification by Parliamentary Counsel 

57. The Order has been certified by Parliamentary Counsel Office as being in order for 
submission to Cabinet.
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Impact Analysis

58. The Impact Analysis Requirements apply and MPI have prepared the Regulatory Impact 
Assessment in accordance with the necessary requirements. This is attached as 
Appendix One.  

59. The MPI Regulatory Impact Analysis Panel has reviewed the Regulatory Impact Summary 
‘Enabling Catch Entitlement carry forward for rock lobster’ produced by MPI and dated 27 
February 2020. The review team considers that it meets the Quality Assurance criteria.

Publicity

60. Fisheries New Zealand will issue a media release once the regulations are made. 
Changes will be publicised on Fisheries New Zealand’s website and directly 
communicated to iwi, rock lobster fishers and other stakeholders. 

Proactive release

61. Following Cabinet consideration I intend to release this paper and the Regulatory Impact 
Assessment on the Ministry for Primary Industries’ website, subject to appropriate 
redactions under the Official Information Act 1982. 

Consultation 

62. The Department of Conservation, the Ministry for the Environment, the Treasury and Te 
Puni Kōkiri were consulted in the development of this paper.
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Recommendations

I recommend that the Cabinet Legislation Committee:

1. Note that this proposal is an urgent response to the impacts of the Coronavirus (COVID-
19) on New Zealand’s rock lobster industry

2. Note that on 25 February 2020, following advice from my officials, I recommended an 
Order in Council to temporarily remove all rock lobster stocks from Schedule 5A of the 
Fisheries Act 1996 for one year.

3. Note that I recommend the Governor-General, by way of Order in Council, to temporarily 
amend Schedule 5A of the Fisheries Act 1996 for one fishing year (1 April 2020 to 31 
March 2021), by removing all rock lobster stocks to enable the carry forward of up to 10% 
of uncaught rock lobster annual catch entitlement in response to Coronavirus (COVID-19) 
impacts on the Chinese market.

4. Note that the Fisheries (Schedule 5A – Rock Lobster) Order 2020 will give effect to the 
decision referred to in paragraph 3 above;

5. Note that carry forward provisions do not apply to any rock lobster stock where the Total 
Allowable Commercial Catch (TACC) is reduced for the coming fishing year.

6. Note that section 67B(3) of the Fisheries Act 1996 requires that before recommending the 
making of an Order in Council, the Minister must consult with such persons or 
organisations as the Minister considers are representative of those classes of persons 
having an interest in the stocks subject to the order;

7. Note I am satisfied that the statutory prerequisites for making an amendment to Schedule 
5A of the Fisheries Act 1996 have been met;

8. Note that a waiver of the 28-day rule is sought on the grounds that:

8.1. the amendment is being made in response to extraordinary circumstances brought 
about by the Coronavirus (COVID-19) outbreak;

8.2. there is a pressing need to provide clarity to affected fishers; 

8.3. there is minimal impact on the general public and it is more likely to affect the 
commercial rock lobster fishing sector; and

8.4. in order for the amendment to Schedule 5A to be effective it needs to come into force
on 1 April in time for the start of the next fishing year.

9. Agree to waive the 28-day Rule so that the Order can come into force on 1 April 2020;

10. Agree to proactively release the Regulatory Impact Assessment before the Fisheries 
(Schedule 5A – Rock Lobster) Order 2020 is gazetted.

11. Authorise the submission of the Fisheries (Schedule 5A – Rock Lobster) Order 2020 to 
the Executive Council.

Authorised for lodgement

Hon Stuart Nash
Minister of Fisheries
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  Impact Summary Template   |   2 

 
 

The following criteria assess how Option B for the 2020/21 fishing year only meets the 
objective of providing financial relief for rock lobster fishers highly exposed to the 
unexpected market impacts of the Coronavirus outbreak, compared to retaining the 
status quo under Option A: 

a. Enabling relief to fishers unable to catch and sell uncaught rock lobster and ACE;
b. Reducing additional risks to environmental sustainability;
c. Minimising impacts on Iwi and stakeholders with an interest in rock lobster

stocks; and
d. Minimising additional costs to the Crown.

Fisheries New Zealand considers that Option B, in combination with wider commitments 
to enable industry to return held rock lobster, would: 

a. provide clarity to fishers prior to the start of the new fishing year;
b. provide flexibility to defer some catch until market demand improves;
c. be consistent with the same catch management flexibility provided to most other

fisheries;
d. not impact the sustainability of the rock lobster stocks or the health of the aquatic

environment;
e. see a moderate volume of catch be deferred and carried forward to the following

fishing year, which would not significantly increase fishing effort in the next
fishing year; and

f. provide some financial relief for the industry by enabling the value of up to 10%
of total ACE holdings, if uncaught, to be preserved.

Fisheries New Zealand is unable to quantify the level of financial impact the commercial 
rock lobster fishery is exposed to. Fisheries New Zealand is largely reliant on accounts of 
the industry in the potential financial impacts for market disruptions. 

The potential monetised costs to the commercial rock lobster fishing industry of up to  
of foregone revenue for live rock lobster exports to China are based on industry 

submissions and cannot be verified by Fisheries New Zealand. The extent to which this 
revenue could be offset through sales of other rock lobster products (e.g. frozen) or to 
other markets (including domestic sales) has not been quantified. 

While Fisheries New Zealand has some information on the value of assets involved in the 
fishery, such as vessel valuation and ACE trading value, it is uncertain how these will 
change in the absence of viable live export markets, or any proposed ACE carry forward 
provisions. 

The industry has indicated that collapse of the market is having significant impact on the 
economic viability of businesses and the wellbeing of those involved in the fishery. 
These impacts will fall on individuals and some will be more exposed to financial 
hardship than others. Many fishers will be small operators and the financial burden of 
having purchased ACE in advance of the market collapse is likely to be detrimental to 
their income. This could have flow-on effects to the economies of local communities, 
especially in the regions.  
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  Impact Summary Template   |   10 

Reducing additional risks to environmental sustainability 

Fisheries New Zealand considers that a carry forward of up to 10% of ACE under Option 
B would create low additional risk to the sustainability of rock lobster stocks or additional 
impact on the health of the aquatic environment. Fisheries New Zealand considers that 
Option B would not significantly increase fishing effort and the additional volume of catch 
within the following year could be absorbed for most rock lobster stocks without impacting 
on sustainability. 

Overall, New Zealand’s rock lobster fishery is performing well, with isolated stock 
sustainability concerns. Most stocks are in good health, with southern stocks becoming 
increasingly abundant. Rock lobster stocks are monitored closely and TACCs are 
reviewed annually. Stock assessments are generally carried out every 4-5 years for 
each rock lobster stock, and management procedures have been used to guide annual 
TACC setting decisions for most stocks. This responsive management framework helps 
to ensure the TACC set reflects available abundance. 

Consistent with the approach taken for other fisheries, this would not apply to any rock 
lobster stocks where TACCs are reduced from the previous fishing year under section 
67A(3)(b) of the Act. Fisheries New Zealand has recently consulted on TACC reductions 
for CRA 1 (Northern North Island) and CRA 3 (East Coast North Island). If these TACCs 
are decreased as per the consultation, these stocks would not be eligible for ACE carry 
forward. Industry has proposed ACE shelving as an alternative to avoid this issue, but 
this would need to be considered as part of the broader fisheries management 
considerations. 

Fisheries New Zealand is not considering reviewing 67A(3)(b) of the Act and it is out of 
the scope of this proposal. 

Minimising impacts on Iwi and stakeholders 

An ACE carry forward provision poses a low level of additional impact on customary or 
recreational fishers, or on the ability for customary or recreational fishers to catch rock 
lobster, as there would be not be a significant increase to the current level of catch 
volume or fishing effort, and this proposal is for the 2020/21 fishing year only. 

Minimising additional costs to the Crown 

There would be a one-off administrative cost for Option B in reallocating uncaught ACE, 
undertaken by FishServe, but this would be borne by industry through levy payments. 
Option B would have some resourcing costs for the Crown in the required changes to 
Schedule 5A through an Order in Council process, but these would be minimal. 
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Given the short timeframe for consultation, concerns have been raised in submissions 
regarding the availability of supporting information and the limited opportunity to provide 
submitters appropriate time to properly consider the implications of the options proposed.  
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